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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME, 


ABATEMENT. 
1. Where one of several plaintiffs in error, dies before er- 
rors assigned, the suit does not abate. The suggestion of 
the death is all that is required, and the case may pro- 
ceed in the name of the survivors.— Gregg et al. vs. Be- 


_ ACCOUNTS. 

1. Open accounts do not necessarily carry interest, and if 
they do, it is in the power of the plaintiff to release the 
same ; and thus bring his claim below the sum of twen- 
ty dollars; and so prove the demand by his own oath.— 
Murfs vs. Harding et al 


ACTION. 
1. At common law an action could not be maintained by 
an executor or administrator, to recover damages for an 
injury done to either the person or property of the tes- 
tator or intestate.— Blakeney vs. Blakeney. ........ ee 
2. But the statute of Edw. 3, c. 7, authorises an action by 
an execut7r, for a trespass done to the goods and chattels 
of the testator, and the remedy was further extended by 

_ statute 25 Edw. 3, c. 5, and to administrators, by the sta- 
tute 31 Edw. 3, c. 11.—ib..... 

3. The statute of 1826, (Aik. Dig. 1st ed. 260,) does not au- 
thorise the commencement of an action de novo, by the 
personal representative, for an injury done in the life-time 
of the testator or intestate.—7b ee 

4. It is a general rule of law that the party only, in whom 
the legal interest is vested, can maintain an action for an 
injury r done to property.— ‘Jones et al. vs. Sims and Scott. 

5. By the marriage of a feme sole administratrix, the hus- 
band becomes ~joint administrator with her, and if the 


husband sue or be sued as administrator, the wife must. 


be joined with him.— Williamson et al. vs. Hill...... , 
6. In cases where the administrator may be charged in his 
_ own right, the action lies against the husband alone—ib. 
. Covenant can only be maintained upon a writing under 
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seal, and if a contract be unattested by a seal, or is under- 
written, the action by which redress can be had for a non- 
performance, is debt, or assumpsit, aceording to the sub- 
ject matter.— Me Voy vs. Wheeler et al.....-. ccc cee 
8. Where a contract under sea! is materially varied, by a sub- 
sequent parol] agreement, covenant on the contract will 
not jie,—the remedy must be on the subsequent agree- 
TMM. —8D 2 oc ccccccce cies ccccccccccccveseces coe 
9. If new terms be introduced into a contract, under seal— 
other duties imposed, or another day provided for its con- 
summation, an action will not lie for a breach of its stip- 
ais. do0 ik kad snichias ct onetibnssoctcs 
10, Where there is no community of interest, parties can 
not join in an action, and therefore the obligors on two 
several bonds, who had incurred different liabilities, may 
not join in a writ of error.—Jones et al. vs. Etheridge. 
11: Inan action by a surety against his co-surety, for money 
paid, laid out and expended, on account of the co- -surety- 
ships itis notnecessary to aver and prove that the princi- 
pal or principals have been prosecuted to insolvency.— 
chs ne nanees eee pees ones Seer 
_12. The right of a surety, to sue his co-surety, is consequent 
upon the legal payment of the money for which the sure- 


ties were jointly bound; notwithstanding the statute of 


this State also authorises one co. surety, who has paid mo- 
ney on a judgment, to move against another for his pro- 
portion of the debt, when the principal debtor has proved 
ansolvent.—ih....... is Cie aaals «6a ale qammsie p 
13. In debt on an administration bond, it is no valid objec- 
tion to the declaration, that it does not disclose, that the 
assets in the hands of the administrator were chargeable 
with the demand sued oy, or that they were of value suf- 
ficient to discharge it, after the payment of all claims 
entitled to priority.— Thomson, Judge §*c. use vs. Sear- 
CY ANE Fearn... ss eceeccecccescrereceeeenecceces 
14- Nor is it a good objection to the declaration, that the 
names of all the plaintiffs, in a judgment recovered a- 
gainst the administrator, are not set forth. Semble, that 
the former judgment is not the foundation of the action 
on the bond, and need only be recited as a fact, the exis- 
tence of which is indispensab!e to enable the plaintiff to 
TECOVEr.— iD... . eee cece eee wren cceyvesseces oeee 
15. According to the literal ieiseal of an administration 
bond, it is forfeited when the administrator wastes the 
goods of the intestate to the prejudice of a creditor. Yet 
ho one can be regarded as a creditor for the purpose of 
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subjecting the administrator to a personal accountability, 
who has not first made out a title, by recovering a judg- 


ment to be levied de bonis infestatis—ib............ 393 
' 16. An a¢tion can be well maintained upon the adiministra- 


tion bond against the sureties, after the plaintiif’s claim 
has beeh ascertained by judgment as aforesaid, upon an 
allegation, that the administrator has’ wasted more than 
[ an equal amount of the goods and chattels of the intes- 
tate: and that, a'so, before a devastavil is ixed upon the 
administrator by a judgment recovered against him per- 





SOMALL Y.— 0D 6 cc cccccccscccancsccccescccccccscce’ SVD 
1 17. The sureties to an administration bond cannot be charg- 
ed beyond the amount of assets of the intestate whieh 


came to the hands of the administrator; and therefore in 
an action on the bond against the sureties, the jury must 
8 not only find the issue for the piaiutifi, but also the extent 
to which the administrator has wasted the assets.—7).... 394 
18. Though the administrator, when sued alone, may be 
charged for a consiructive waste, yet to authorise a reco- 
very against his sureties, an actual devasiavit must be 
1 shewn.—ib. vente eee eee eee eeteeeesceseeeees BOA 
19. The statute of eighteen hundred and twenty-eight, de- 
fining the liability of indorsers, &c. repeals, by implica- 
tion so much of the act of eighteen hundred and twelve, 
as prescribed the steps necessary to be taken by the hold- 
er of endorsed paper, in order to charge the indorser.—It 
requires that a recovery shall be sought against the maker 
61 by suit prosecuted. as soon as may be, after the maturity 
of the indorsed paper, except in eases of bills of exchange 
and notes payable in bank—-and if snch suit prove unpro- 
ductive, then the indorser may be proceeded against.— 
The contract of the indorser is therefore conditional, and 
is an undertaking to pay the indorsee, upon the perform- 
ance of the conditions imposed by the statute —Jvey vs. 
93 Sanderson... .ssseceeccecscecreecercceseneecess 420 
| 20. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed,—but if there be no ef.- 
fort to.coerce payment from the obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 
signor can not be charged.—And where one took an as- 
93 signment on a bond, with a knowledge that the obligor 
resided beyond the limits of the State, and made no effort 
to collect the amount called for by the bond of the obli- 
gor, and assigned no reason for his neglect so to do,—it 
was held, that he was not entitled, in an action against 
_the assignor to recover.—0b.....e.00 eee bvngbate ke Me 
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21. Under the statute authorising the form of action as a 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for trespass 
quare clausum fregit, which contains no averment of ti- 
tle, or assertion, that the action is instituted to recover pes- 
session of, and try titles to, the lands described—may be 
allowed.— Thrash vs. Johnson... .. 1... 000. eee cece 458 

22, An assignment by an instrument under seal, of lands 
purch of the United States, the evidence of which 
purchase, is the certificate of final payment by the as- 
signor to the receiver of public moneys in the land of- 
fice, is not sufficient to sustain an action of trespass by 
the assignee.—tb «0.0... eee e ees cece cece cceceees 458 


ADMINISTRATION BOND. 
1. In debt on an administration bond, it is no valid objec- 
tion to the declaration, that it does not disclose that the 
assets in the hands of the administrator, were chargeable 
with the demand sued on,or that they were of value suf- 
ficient to discharge it, after the payment of al] claims en- 
titled to priority.--- Thompson, Judge, §*c. use, vs. Sear- 
Cy Od POATH.. occ ccccsccccicvccccccccccccvcces 393 
2. Nor is it a good objection to the declaration, that the 
names of all the plaintiffs, in a judgment recovered a- 
gainst the administrator, are not set forth. Semble, that 
the former judgment is not the foundation of the action 
on the bond, and need only be recited as a fact, the exis- 
tence of which, is indispensable to enable the plaintiff to 
recover.—ih ....... (eis peda imned reenter se we 393 
3. According to the literal import of an administration 
bond, it is forfeited, when the administrator wastes the 
of the intestate, to the prejudice of a creditor. Yet 
no one can be regarded as a creditor for the purpose of 
subjecting the administrator toa personal accountability, 
who has not first made out a title, by recovering a judg- 
ment.to be levied de bonis intestatis.—ib............. 393 
4. An.action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff’s claim 
has been ascertained by judgment as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount‘of the goods and chattels of the intes- 
tate: and that, also, before a devastavit is fixed upon the 
administrator, by a judgment recovered against him per- 
CUO 6 oc dc cccwencceidvocageccdoccesiccens 393 
5. The sureties to an administration bond can not be charg- 
ed beyond the amount of assets of the intestate, which 
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came tothe hands of the administrator, and therefore in 
an action on the bond against thé sureties, the jury must 
not ouly find the issue for the plaintiff, but also the extent 
to which the administrator has wasted the assets.— ib... . 


. Though the administrator, when sued alone, may be 
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charged for a construciive waste, yet to authorise a reco- | 


very against his sureties, an actual devastavit must be 
SROWN.A=H BBs ooo cc cc ccecsn oredecccves seeeseenl 


AD QUOD DAMNUM, WRIT OF. 


1. 


Or 


The act of eighteen hundred and twelve, (Aik. Dig. 324,) 
does not contemplate the exercise of any discretion by 
the county court, in proceedings under a writ of ad quod 
damnum, and if none of the injuries named in the statute 
are likely to ensue, the application for the erection of a 
mill or mills must be granted; if otherwise, the applica- 
tion must be rejected. The statute does not provide for 
the determination of conflicting claims, in relation to the 
appropriation under the statute, of the same water power. 
Biolabs 40. FOAMGOM:. «. «9.5. «0 CRA co cprigaciescbaces 


. The first applicant for the benefit of the writ, under the 


act, acquires an inchoate right to the privileges confer- 
red by the statute, and if he proceeds in the case with 
reasonable diligence, he is entitled to a decree establish- 
ing his mill. Adverse rights are to be compensated by 
damages assessed by the jury of inquest.—ib......... 


. A land proprietor who apprehends injury from the con- 


templated erection of a mill, may, by propounding his in- 
terest, litigate questions with an applicant in the county 
court, at any time before a final decree.—ib........ 4% 


. The applicant for the privileges of the writ of ad quod 


damnum, must conform in all things, to the judgment of 
the court granting his application, or rely upon his com- 
mon.law rights,—and if he do not conform to the judg- 
ment of the competent tribunals, or anticipates their fa- 
vorable determination, and by erecting his mill causes 
injury to others :—-those injured are entitled to all the 
common law remedies against him.—ib..... 2.0.00. 


. Where two records or papers, which are quasi records, 


are made or issued on the same day, parol evidence is ad- 
missible to shew which of the two was prior in point of 
time. It is the duty of the clerk of the county court to 
issue writs ad quod damnum, and an error of the clerk 
can not have the effect to prejudice the right of a party 
suing out such a writ, and if such a writ issued under 
the act of eighteen hundred and twelve, be quashed for 
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the reason that a blank was left in the same when issued, : 
the party making the application, will not be prevented 
from suing out a new writ in any reasonable time after 3 
the first writ is = supported by his first applica- 
tion.—th... 6.6... Reece ccce secs veccesedocesceeeess AT3 
6. It is wholly unnecessary to insert any day in a writ of 
‘ ad quod damnum, for holding the inquest when the ap- 
plication is made by one owning lands on both sides of a 
water course, and when the application does not seek for \ 
the condemnation of lands belonging to others for an r 
abutment, ditch or canal. The only reason why a day, 
in such cases as seek a condemation, is required to be in- 
serted, is, that the sheriff is required to give notice to the 
proprietors of the lands sought to be condemned ten days 
, before the time at which the inquest is held.—ib.....- . Aj ” 
7. Where one begins the erection of a mill, and completes 
it, after the application of another to the county court for 
the writ of ad quod damnum, and for the purpose of de- 
feating the right acquired by the application, he is enti- 
tled to no commisseration if his mill be ov erflowed, and 
‘ to no redress against the party who was prooceeding 
lawfully to obtain a confirmation and establishment of 
his mill.—ib..... SCRAPES EN SAMA ad oS eras Od's saceeen ATA 
8. A plea in abatement can not be sustained to a writ of ad 
. uod damnum, sued out under the act of eighteen hun- 
ed and twelve aforesaid,——it is wholly an ez parte pro- 
ceeding until the return of the inquisition, when any one 
interested in the subject matter, may appear with or with- 
out process served on him, and contest the claim of the 
MN HBB nose ccc cece sees cecscteescosdeceee 474 
9. Where defects appear in the writ or inquisition, they may | 
be reached by a motion to quash the same, and if so dis- 
posed of, other process could then be awarded, and on its 
return, the cause proceed to final judgment, from which 
an appeal can be taken 7 any one previously a party be- 
fore the court.----ib..... Cnt Oebad wens Sevewerscences 47 
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AGENT. 

1. It is a general rule, in relation to all agents who collect 
money under a lawful authority, that until a demand or 
request is made for the same, they are not liable to a suit. 
McBroom et al. vs. The Governor, §*c....6..06s00005 32 

2. So, a sheriff, who is an agent appointed by law, 'to col- \ 
lect money on execution, may lawfully hold it, until a 
demand or ‘Tequest is made by one entitled to receive it. 
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He is not bound to search out the plaintiff, and tender 
him the money collected, or pay it into court.—7b...... 32 
3. Therefore,—-in an action or motion against a sheriff or 
rr his securities, to recover moneys collected by him, and 
473 which it is alleged he has failed to pay over, an averment 
that a demand had been made before action brought, is 
essential, and a defect in this behalf will vitiate the de- 
claration.—ib. .... $oee Bede’ cc cecccceceweeswene ee: ae 
4, While a corporation must, in general act through its 
common seal—it may appoint an agent, whose acts, with- 
in the sphere of his powers, would be valid without a 
seal.—Hverett et al. vs. The United States........+.+ 166 





AGREEMENT, WRITTEN. 
1. A violation of contract, by one of the parties to a writ- 

ten agreement, is sufficient to authorise the other party, 

to abandon it, and sue for the injury sustained.— Martin 

VE. CAMPER. « 60.0 dc csenccccvccccrorscesaccchnoe OMe 
2. It is the province of the court to expound to the jury all 

written instruments which may be offered in evidence, 

on the trial of a case ; and ambiguous words are to be 

expounded by popular meaning, and the light shed on 

them from other parts of the written agreement.—ib... 344 
3. The words, “crop time,” when used in a written agree- 

ment, between a planter and his overseer, mean that por- 

tion of the year which is occupied in making and gath- 

ering the crop. ‘The balance of the year is not consid- 

ered crop-tite.—ibs....5.ssccsscccccesccvcosemes Ol 
4. Where one executed an instrument coetaneous with a 

promissory note, negotiable ia bank, by which he bound 

himself to give a satisfactory endorser on the note, to en- 

able the holder to negotiate the same to his satisfaction, 

—it was held that the instrument must be taken to be an 

incident to the promissory note, and equally binding 

with the note, and could not be considered a mere gratui- 

ty. —Eimanuel vs. Atwood........+sceeessceveeeees BBA 
5. And where a promissory note, accompanied by an instru- 

ment thus made, was negotiable---in an action on the note, 

by the indorsee, it was held, that evidence of an_ off-set 

against the payee, was not admissible.—7ib.........++. 384 
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AMBIGUITY. 

1. It is the province of the court to expound to the jury all 
Written instruments which may be offered in evidence; 
on the trial of a case; and ambiguous words are to be 
expounded by popular meaning, and the light shed on 
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them from other parts of the written agreement.— Mar- 
fin vs. Chapman.......cecccccccccccccccscccsess 

APPEAL. 

1. Parties aggrieved by the determination of the county 
court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled “an act to amend an act, enti- 

_ tiled an act to encourage the building of public mills, and 
directing the duties of millers ;” and taking an appeal to 
the circuit court, must do so in term time, and the evi- 
dence taken, if certified by the judge, in the absence of 
a bill of exceptions, will be presumed to be all the evi- 
dence acted on by the county court, and any other evi- 
dence must be presented by bill of ‘execeptions.— Hen- 
ICE. PIR oo helen ccnnesscacésscesess . 

2. A trial de novo on an appeal, can never be had in the 
circuit court, unless the statute giving the right of ap- 
peal expressly directs such a course to be pursued, and 
after the removal of a case by appeal from the county 
to the circuit court, errors must be assigned as in other 
cases~--and there is no need of making the number of 
— of error equal to the number of facts involv- 

PONS ov eebews cadsbod pwsencedesedecesccsiooss 


APPEARANCE. 

1. The appearance of a party by attorney, obviates the ne- 
cessity of the service of process; and after a discontinu- 
ance as to a defendant, he can be again intreduced into 
court, by an appearance for him.- Wheeler et al. vs. Bul- 
NER SG Loe d gba Gnene csacteedeendswcevicveses ‘ 

2. Semble, therefore, an attorney who appears for a party, 
without authority, is responsible to the party injured, for 
his interference.----ib. 2.0.0... cc ce eee c ec ceececeeees 


ASSIGNMENT. 

1. A payment by the sheriff of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff received an assignment of the judgment 
and execution, on his own book, from the attorney, made 
without the knowledge or consent of the defendant in the 
execution, is a payment and discharge of the judgment, 
and in law, has the same effect, and will be attended by 
the same results, as if made by the defendant. — Boren, et 
Ro ob p cies eee cevensontbedencssone's 

2. The authority of an attorney ceases with his collection 
of the money Te by the plaintiff’s judgment, and 
does not authorise him to sell or transfer any interest ina 
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judgment, or in the note or bond on which the judgment 


344 is fonnded,—and therefore, his assignment of a judgment 
to a third person, conveys no interest to the third person. 
Ne ee err eres rr re eer Terr .. 432 


3. An assigninent of a judgment and execution, if made in 
a proper manner, is not of itself notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, except the parties to the transaction.---2b. 432 

4, An assignment by an instrument not under seal, of lands 
purchased of the United States, the evidence of which 
purchase, is the certificate of final payment by the as- 

A472 signor to the receiver of public moneys in the land of- 

fice, is not sufficient to sustain an action of trespass by 

the assignee.— Thrash vs. Johnson. 6... ..00ee0eeee. 458 





ATTACHMENT. 
1. A garnishee can not take advantage of an irregularity, 
in the proceedings between parties to an attachment.---- 
Smith vs Chapman & Brother. ........ ici acatk ian a 
472 2. If a garnishee answer in the court below, without ob- 
jecting to a defect in the process against him, he can not 
be permitted, on a writ of error, to allege that he was not 
served according to the forms preserib ed by law.----ib.. 365 
3. Where a garnishee by his answer, does not admit a debt 
to be due, and payable from himself, to the defendant in 
attachment, 110 judgment can be rendered.----ib......+. 365 
353 4. So, where a garnishee admitted that he was indebted to 
the defendant in attachment, a certain sum, to be paid in 
“store accounts,” the court had no authority to change 
353 the liability of the garnishee, and make him liable as for 
@ money demand.----ib. .... esse cece eee seccecterees BOD 
§. And it is no answer to this view of the subject, to allege, 
that unless a judgment can be rendered, the plaintiff in 
attachment wou'd be remediless; for the attaching cre- 
ditor is, by the levy, entitled to a priority of satisfaction, 
out of the demands, asa part of the estate of his debtor, 
and the proper mode wou!d be, for the plaintiff in the at- 
tachment, to preceed in equity, to have the demands as- 
signed and collected, for the satisfaction of his judgment. 
ESO HY eer eer ea Le 
A32 6. Under the attachment laws, a plaintiff must shew, that 
the defendant is indebted to him in a sum of money past 
due, or else in a sum of money to be paid at a future 
time. Therefore, where a writ of attachment states that 
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plaintitt is security to a draft drawn on 'T and L, for de- 
fendant, which he will probably have to pay, or on which 
suit will have to-be nn in another State, it can not 
be sustained.----Benson vs. Campbell... paieiw awe 


ATTORNEY 


1. 


Semble, an attorney, who appears for a party, without 
authority, is responsib le to the party imjured, for his in- 
terference.---- Wheeler et al. vs. Bullard... 11.000 ee 


2. A payment by the sheriff, of the sum demanded by ¢ an 


execution. in his hands, to the plaintifi’s attorney, for 
which the sheriff received an assignment of the judg- 
ment and execution, on his own book, {rom the attorne y; 
made without the knowledge or consent of the defend- 
ant in the execution, is a payment and discharge of the 
judgment, and in law, has the same effect, and will be at- 
tended by’ the same results, as if made by the defendant. 
Boren et al. vs. McGichee. .......00000. pcacemes ‘ 


3. The authority of an attomey ceases with his colle ction 


B 
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of the money demanded by the plaintilf’s judgment, and 
does not authorise him to sell or transfer any interest in 
a judgment; or in the note or bond on which the judg- 
ment is founded,----and therefore his assignment of a 
judgment toa third person, conveys no interest to the 
ED ning nie pctv wdcndkaseSedecesenees 


ANK. 
The cashier of a bank, in the course of his ordinary du- 
ties, and by virtue of the gencral power appertaining to 
his office, has a right to transfer the paper securities of 
the bank, in payment of the bank debts.— Everett et al. 


Wis Be OE BING iin oo Ki occ ce se cdiccccioseces 
. So, where a bank made an arrangement with its debtor, 


by giving time, and there was no evidence of a know- 
ledge of the matter by the sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury, might infer a knowledge of the arrange- 
ment, made with the debtor, by the sureties.—ib.... 4+. 


. Where one makes a promissory note, negotiable at bank, 


and the bank becomes its purchaser,—no set off can be 
allowed against it in favor of the maker against the payee. 
{n such a note, the maker impliedly stipulates that he 
will forego every defence against the payee, and all in- 
tervening holders, and it would be a fraud on the bank 
to set up off-sets against a note, under such circumstances. 
Babel VE. AN00d. 5 occ c ss cqcvescvessccccsveces 
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BEQUEST. 


1. 


—_— 


fr) 


~ 


Where a testator gave to his wife a life-estate in certain 
negroes, and then proceed to declare, that at her death, 
the negroes mentioned, should be equally divided, by va- 
luation between his two daughters, and added — “or 
should either of them (the daughters,) die without issue, 
the other is to get the whole of the negroes, and their in- 
crease,”—it was held, that the time when the bequest 
over was to take effect, was, at the death of the wife, and 
that upon the death of the wife, the property vested ab- 
solutely in the two daughters.— Mc Graw vs. Davenport 
ANE Wife. oo ce cecsercccerss seccescesesesevesvest 
That the two daughters took vested remainders in the ne- 
groes, subject only to the contingency of their not living 
to enjoy ; and being both alive at the death of their mo- 
ther, the contingency never happened, and the property 
vested absolutely in them,—ib..... 2c cceeceececens 


. Touching the construction of wills, all the cases agree, 


that the words, “die without issue,” when used in a will, 
as a limitation over of personal property, unexplained or 
controlled by any other circumstance, or language in the 
will, indicating a different intention,----import an indefi- 
nite failure of issue, and ereate a perpetuity, which is not 
permitted, and the effect of such limitation is, in law, to 
vest the entire property in the first taker.--—ib.......... 
Nevertheless, an irreconcilable diversity exists, in rela- 
tion to the laneuage or circumstances found in other 
parts of a bequest or will, which shall be sufficient to in- 
dicate the intention to confine the limitation over, to a dy- 
ing without issue, at the death of the first taker.—zb... 
If the distinction made in reference to lands and person- 
al property in Fourth vs. Chapman, (1 Pr. Wms. 663,) 
were true, but which is doubtful,----the distinction fails 
when applied to a mixed bequest of male and female ne- 
grees, or of female negroes only.----tb....... 


The ruie in Shelly's case, (1 Salk.) is merely a sacrifice 


of the particular, to the general intent of the testator.— 


We 2 WeNe a dicta Calslace eae baie Aenea Che satin 


. Where a legacy is given, generally, without appointing 


the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, after the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legaey.-— Marr, evr vs. McCullough, adim’r....+. 
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8. Legacies, payable after the death of the testator, are ei- 
ther vested or, contingent, and where the testator annexes 
time to the payment only, the legacy bon be vested, but 
if to the gift itself, it wi | be cout: 

9. Where it appears from the constr uction of the whole well 
that the testator intended the legacy should not vest un- 
til the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,— 
there, the legacy will not be ¥ested upon the maxim, dies 
incertus in testomento conditionem facit.—tb......... 

10. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.----ib...... 

11. It has often been held, that the gift of a personal legacy, 
to be paid upon a future uncertain ev ent, with the direc- 
tion to pay to the legatee the entire interest accruing in 
the mean time, sufliciently indicates that it was not the 
testator’s intention to make the legacy conditiona!.---ib.. 

12. Yet it has been said, that a legacy payable ata future 
time, will not vest where !ess than the wole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
en out of real estate.----2b... 0... cee cece cece eee eees 

13. But, if from a view of the whole will, it appear that the 
testator intended to make the. interest a subject of bequest 
until a future period,.and the principal was then, for the 
first time to be taken out from the residuum of the es- 
tate, and paid to the legatee, the legacy does not vest,---- 
the gift of the interest and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.—--ib........ sian ialaiahdewnia 

14. Secus, Where no intention can be gathered from the 
will, to countervail the legal inference that the gift of 
the interest vests the principal.---ib.....-...66 Sines 

15. Where the corpus of a legacy was given to the execu- 
tors, as ¢rustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 
tee, immediately on the death of the testator.---ib....... 

16. And an administrator does not occupy a more favorable 
position, in regard to the payment of a legacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can- 
not therefore be allowed to urge an objection to the pay- 
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ment to the intestate while living, which would not have 
been available, if made by the intestate himself.—-2b.... 
17. So, where a legatec, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached 
by the personal representative of the legatee.--tb.....4. 


BILL OF LADING. 
1, Parol proof may be received, to shew that the words “dan- 
gers of the river, in a bill of lading, are by the usage and 
custom of merc ats and others, uuderstood to include 
other casua!ties than thos? arising from the element of 
water.—Samnpson and Lindsay vs. Gazzam.....0+. 
2, By a contract in the ordinary form of a bill of lading, 
by which one man agrees to have received of another, 
som2 article of merchandise, to be delivered to a third, 
who is to pay the freight—-the title, by the shipment, eo 
instanti, passes to the consignee.—Jones et al. vs. Sims 
i bc kes hie dcadeswebesateansesesaeeea 
§. The bill of lading is not so conclusive, upon the ques- 
tion of ownership, as ¢o prohibit the introduction, in some 
cases, of proof to that point—-ib...... 6... ced eeee eens 
4, As a general principle, a bill of lading vests in the con- 
signee, the legal title in the goods shipped : but the title 
thus transferred, may *be revested in the owner, and 
where the consignee has not accepted the consignment, 
and disclaims all interest in the goods shipped, the court 
will intend that the title was so revested. ----Ezell vs En- 


BILLS OF EXCHANGE. 

1. The statute of eighteen hundred and twenty-eight, de- 
fining the liability of indorsers, &c. repeals, by implica- 
tion, ‘so much of the act of eigi hteen hundred and twelve, 
as prescribed the steps nec2ssary to be taken by the ho!d- 
er of indorsed paper, in order to.charge the indorser.— 
It requires that a recovery sha!] be sought against the 
maker, by suit prosecuted as soon as may be, “after the 
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maturity of the indorsad paper, except in cases of bills of . 


exchange, and notes payab: e in bank—andif such suit 
prove unprod: Ictive, then the indorser may be proceeded 
against. The contract of the indorser is therefore condi- 
tional, and is an undertaking to pay to the endorsee up» 
on the performance of the conditions imposed by the sta- 


tute.—Lvy vs. Sanderson... ececccecererccseecees 420 


6p. 
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BOND: 
1. In an action, seeking to recover of the sureties to.a sheriff’s 
bond, moneys, which it is alleged, were collected by the 
sheriff, since deceased, and which he failed, in -his }ife- 
time, to pay over, and a demand for which was not pre- 
sented to his administrator within eighteen months alter 
the grant of letters of administration, a plea, setting forth 
the death of the sheriff, the administration, and the non- 
presentation by the creditor within the eighteen months, 
.was held to contain no legal defence to the action, and 
that a demurrer to it was properly sustained.-—- McBroom 
et al. vs. The Governor, §*C... 0.0. e cece cece eeee oo 32 
2. Mere passiveness on the part of a creditor, does not dis- 
charge a surety to a-sheriff’s bond, as the creditor is un- 
der no.legai obligation to be active, except at the request 
of the surety.—ib. BAR Nile 64 6 SBOE SS Sh EWie cas cdicc coo 33 
3. The rule in regard to bonds or other deeds, void in part, 
‘by eommon law, or by statute, is that they are void as to 
such conditions, covenants or grants, as are illegal, and 
ood as to all others which are ‘legal and unexceytiona- 
le.-- Whitted vs..The Governor, §¢.0. 0. 00.000 ee. 35 
4. A public officer, judicial or otherwise, has no right, un- 
der color. of his office, to extort from an individual, a 
bond, as a condition on which he will render to him 
ights and privileges, he may justly elaim.----i)........ 335 
5. The statute of 1815,-authorises the Supreme court to 
render judgment, against the principal and surety, in a 
writ of error bond, in case of a dismissal, or discontinu- 
ance of a cause, but such judgment can only be render- 
ed where the bond is given in conformity with the act.—. 
and where the directions of the statute have been depart- 
ed from, in setting out the proper obligees in the bond; 
there can be no judgment rendered against the sureties. 
Brown et al. vs. Levins, Surviving Par tner, etal.. Al4 
6. By the terms “adverse party,” contained in the statute 
of 1814, are to be understood, all who are made defen- 
dants in the Supreme court; and, therefore, where the 
bond was executed in favor of one only of several defen- 
dants, no judgment could be rendered against the surcties. 
ER ee OC ee ee oe ee eee Al4 
7. Semble-——such a bond i is not void; but on account of a 
want of conformity to the statute, can not be subjectedsto 
the statute remedy.--ib....- 52+ cece cece eee eees . 4M 
8. The obligee, may, hewever, semdle, be entitled to. his 
common. law remedy, against the obligors, and may re- 
cover damages for a NOIR Sk dew sone ewes 'ni {14 
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9. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed ,—but if there be no ef- 
fort to coerce payinent from tire obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 
signor can not be charged. And where one took an as- 
signmeut on a bond, with a knowledge that the obligor 
resided beyond the limits of the State, and made -no ef- 
fort t¢ o colleet the amount called for by the bond of the 
obligor, and assigned no reason for his neglect-so to do, 
----it was he!d, that he was not entitled, in an action a- 








32 gainst the assignor, to recover.---- fry vs. Sanderson... . A420 
CASHIER. 
1. The cashier of a banik, in the course of his ordinary du- 

33 dies, and by virtue of the general power appertaining to 


his office, has a right to transfer the paper securities of 
the ie banks, in payment of the bank debts.—Everett et al. 
he Gaited Mates. 65.055 be incsnee tisazge Ot 
F. 2.3 Nor is it necessary that the inducement for an indorsc- 

335 ment ef such paper by a cashier, should appear: courts 

will presume, in the absence of proof to the contrary, 
that the transfer has been properly made.—ib......... 166 
B 3. But this inference would not be conclusive ;. and a par- 

335 ty would be authorised to controvert the fairness of such 
transfer, by shewing that it~was not made in the regular 
course of business, but in prejudice of the rights and in- 

terests of the bank—and thus defeat the effect of a trans- 
fer. to an assignee.—ib..... sv. cecesercccccesseoens 166 


ERTIORAR 
. Proceedings in-forcible entry and detainer, before a sus- 
tice, and others of a similar character, when removed by 
4 certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, and not by a reinvesti- 
gation of the matters of fact.— Perryman vs. Burgster. 99 
Transcripts in such cases, dan not be amended in the 
circuit court, upon motion sustained by affidavits, show, 
ing the neglect of the justiceto record fully, the matterig 
i occuring Or the trinkacGh. .5.60' 0 isecsnes knds hoepee 
Where a justice has omitted to perfect a record, the cor4 
| rect practice is to move for a rule on him, to make cer-” 
14 tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi. 
cient, a mandamus should be awarded.—ib.......++++ . 99 
ul 4. A paper, purporting to be a transcript, as a return toa 
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certiorari, should not be received, unless it be certified 

by the justice, and returned with the writ.----ib......- ~- 99 
5. It is. no available objection, on a case of forcible entry 

and detainer, brought up from a justice by certiorari, that 

the process was issued by one justice, and the case tried 

by another. ‘T'heir powers are co-extensive.----ib..... ~ 99 


CHANCERY. > , ; 

‘1. To entitle a party to relief in a court of chancery, a- 
gainst a judgment at law, where no fraud is charged in 
obtaining the judgment, it is uecessary that he shew that 
he has used reasonable diligence to make his defence be- 

. fore the proper forum.----Mock vs. Cundiff........++. 94 

2. Chancery will not relieve against a judgment at law, on 
the ground of its being contrary to equity, unless the de- 
fendant in the judgment was ignorant of the fact in ques- 
tion, pending the suit—or it could not have been receiv- 
ed as a defence—or unless he was prevented from avail- 
ing himself of the defence, by fraud or accident---or the 
act of the opposite party, unmixed with negligence or 
fault-on his part.-—ib...6. 0c. cece peer ececcseceens 24 

3. Therefore, where the bill stated that a judgment had been 

' Obtained on.a-note, given by comp!ainant to one W. N. 
M.,, or bearer----which note was transferred to the plain- 
tiff in the judgment----and before notice of the transfer, 
complainant had hecome the owner of a note for nearly 
the same sum, made by the said W. N. M:---and complain- 
ant had employed an attorney to make a defence to that 
effect, who'was prevented from making the defence by 
sickness---and judgment passed by nil dici¢----but the bill 
did not state that the off-set was delivered to the attorney, 
or that witnesses had been summoned to prove it ;--and 
it appeared further that complainant had not attended the 
court himself, and assigned no cause for his negligence 
in that behalf,---the bill was dismissed for want of equity. 
Cee eee fp GOePdWRd sco ssedinsecb ss cde pa'ce'eg 24 

4. A writ of error will not lie to reverse the judgment of 
the: court of commissioners of roads and revenue, in re- 

tion to a refusal to lay out a road.----Hill vs. Bridges. 197 

5. may arise in which an improper action of that 
court, if an injury was about to result to an individual, 
might be controlled by the court of chancery.—ib..... 197 

6. Chancery will! assist and protect trustees in the perform- 
ance of trusts whenever they seek the aid and direction 
of the court, as to the establishment, management or 
we of them.— Trotter, adm’r vs. Blocker & wife a 

et al..... eer cece eceres TETELeTT ECT Terre ee eee 
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7. Equity subjects trusts to the same construction that a 
99 court of law does legal estates, and a dence must have 
capacity to take, whcther it is attemyted.to convey title 
directly to the party himself, or to another in trust for 
39 
CONSIGNEE. 


which one man agrees to have received of another, some 
article of merchandise, to be delivercd to a third, who is 
to pay the freight---the title by the shipment, ¢o instanti, 
passes to the consignee.--- Jones et al. vs. Sims §& Ncolt.. 
4 2. The bill of lading i is not so conclusive, upon the ques- 
tion of ownership, as to prohibit the in troduction, in some 

cases, of proof tothat point.---ib..... cece ceed ececoes 
3. Asa general princip'e, a bill of lading vests in the con- 
sigaee, the legal tit!e in the goods shij ped ; but the title 

thus transferred, may be revested in the owner, and 

where the consignee ‘has not acceptcd the cunsignnent, 
and disc!aims ali interest in the gocds shipped, the court 

4 will intend that the title was so re-vested.---£ zell vs. En- 





CONSTABLE. 
1. Where a constable levied on and so'd prorerty, already 
bound by executions in the hands of the sheriff, and raid 
over the money to the p!aintifis in the exceutions, in the 
sheriff’s. hands, and the plairtifis afterwarcs paid the 
same back to the constab'e, under the advice that his Je- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien----1t was he'd that the plaintiffs could 
not afterwards charge the sheriff with negligence, al- 
though he a'so was ‘advised that the proceedings of the 
constab!e-had divested the exccutions in his hands of their 
lien and had acted under that advice.----Harrison vs. 
Marchal far use, G0... 00 ce ccccivecccccctvecioess 
2. The lien of executions, in the hands of the sheriff, is not 
divested by subsequent levy and sale, by a constable of 
defendant’s effects, notwithstanding the act of eighteen 
hundred twenty- WN A snc santorhouncinieasaad 


CONSTRUCTION. 

1. To construe a statute according to its equity, is to give 
an effect to it according to.the intention of the Jaw-ma- 
kers, as indicated by its terms and purposes.Blakeney 








VS. Blakeney. ...cccccccccccsscesscccccsrecssccss 1 
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P By a contract in the erdinary form of a bill of lading, by . 
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2 


2. Kquity subjects trusts to the same construction that a 


court of law does legal estates, and a‘donee must have ca- 
pacity to take, whether it is attempted to convey title di- 
rectly to the party himself, or to another, in trust for him. 
Trotier, adm’r vs. Blocker and wife, etal.........000. 


. Touching the construction of wills, all the cases agree, 


that the words, “die without issue,” when used in a will, 
as a limitation over of personal property, unexp: lained 
or controiled by any other circumstance, or language 
in the will, indicating a -different intention import an 
indefinite failure of issue, and create a perpetuity, which 
is not permitted, and the eilect of such limitation i is, In 


_ law, to vest the entire property in the first taker.----Me- 


oa | 


Graw vs. Davenport and Wife... 0. .cicccccecer eves 


. Nevertheléss, an irreconcilable diversity exists, in rela- 


tion to the language or circumstances found in other 
parts of a bequest or will, which shall be sufficient to in- 
dicate the intention to confine the limitation over, to a 
dying without issue, at the death of the first taker.----2b. 


. If the distinction made in reference to lands and person- 


al. property in Forth. vs. Chapman, (1 Pr. Wms. 663.) 
were true, but which is doubtful,--the distinction fails 
when applied to a mixed. bequest of male and female ne- 


-grées, or of female negroes only.—ib............ ape 
. The rule in Shelly’s case, (1 Salk.) is merely a sacrifice 


of; the particular, to the g general intent ef the testator.— 


CONTINGENCY 


1. 


Where a testator gave to his wife a life-estate in certain 
negroes, and then ‘proceeded to declare, that at her death 
the negroes mentioned, should be equally divided, by va- 
luation, between: his two daughters, and added,---« or 
should either or them (the daughters) die without issue, 
the other is to get the whole of the negroes and their in- 


: crease,”---it was held that the time when the bequest over 


vo 


3. 


was to take effect, was, at the death of the wife, and that 
upon the death of the wile, the property vested absolute- 
ly in the two daughters :---MceGraw vs. Davenport and 
That the two daughters took vested remianders in the 
negroes, subject only to the contingency of their not liv- 
ing to enjoy; and- being both alive at the death of their 
mother, the contingeney neyer happened, and the proper- 


ty vested absolutely in them.--tb.i.. cece see eee eee 


Where a legacy is given, gencrally, without appointing 
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the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary; and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitléd to 
the legacy.— Marr,.ex’x vs. McCullough, adm’r... +. 


. Legacies, payable -after the death of the testator, are ei- 


ther vested or contingent, and where the testator annexes 
time to the payment conly, the legacy will be vested, but 
if to the gift itself, it will be-contingent.—ib... 6.2.6.6. 
Where it appears from the construction of the whole will 
that the testator intended the legacy should not vest un- 
til the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,- 
there, the legacy will not be vested upon the maxim, dies 
incertus in testomenta conditionem facit.—ib.. 2. 6... 
Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive-for the legacy to vest.----ib...... 
It. has often been held, that the gift of a personal legacy, 
to be paid — a future uncertain event, with the diree- 
tion to pay to the legatee the entire interest accruing in 
the mean time, sufficiently indicates that it was not the 
testator’s intention to make the legacy conditional.---ib.. 
Yet it has been said, that a legacy payable at a future 
time, will not vest where less than the whole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
ehOut of #eMl-estate ib... on... 202 .c cece tecdacevs 


. But, if from a view of the whole will, it appear that the 


testator intended to make the interest a suet of bequest 
until a future period, and the principal was ‘then, for the 
first time te be taken out from the residuum of the es- 
tate, and paid to the legatee, the legacy does not vest,---- 
the gift of the. interest and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.----ib. . sw... ee cee eee eee odo not 


10. Secus, Where no intention car te gathe red from the 


will, to countervail the legal inference that the -gift of 
the interest ‘vests the principal.---ib.. 6.0... cece e cee 


11. Where the corpus of a legacy was given to.the execu- 


tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
diseretion, with the direction that the interest should be 
paid in the mean time, the-legacy, tipon the autharity of 
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precedent, as well as upon principle, vested in the lega- 
tee, immediately ou the death of the testator.---ib....... 
12. Aud an administrator does not pccupy a more favcrable 
position, ia regard to the payment of a legacy, thus be- 
queathed, thaa his intestate, (the legatce,) did, acd can- 
not tierefore b> a!lowed to urze au ob ection to the pay- 
ment t> the intestate while living, which wou'd not have 
. beeh available, if made by the intestate himse!f.~7b.... 
13. So, where a legatze, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 
the personal representative of the legatee.---ib......... 


CONTRACT. ’ 
1. As a general rule, in all cases of joint contract, the ex- 
tinction of the liability of the principal debtor, is also 
the extinction of the liability of the surety: but an ex- 
ception obtains when the extinction is caused by opera- 
tion of law.---McBroom et a'. vs. The Governor, §c... 
2. The custom of merchants aud others in A'abama, is re- 
cognised as a part of the law, when it is offercd to prove 
what was the intention of parties to a contract ; a:though, 
semble, such custom may be afterwards ripened into 
law.—Sampson and Lindsay vs. Gazzam.......... 
3. Where a custom or usage is proved to exist, in relation 
to a.particular trade or pursuit, if it be genera’, all per- 
sons engaged therein, are presumed to contract iu refer- 
ence. to such usage.—1ib. 6... eee e cece cee ee eee cence 
4. Evidence of usage or custom is received for the purpose 
of ascertaining the sense and understanding of farties 
by their contracts, which are made with reference to 
such usage or custom. ‘The custom becomes rart of the 
contract, and may be considered the law cf the contiact, 
and rests om the same principles as the dectrine of the lex 
Me Akt toads CabiCARny eed ekes 086 cadhnaee oe 
5. If, by the usage or practice of aue c'ass of the communi- 
ty, words are used in a different sense from their accep- 
tation among others, not engaged in the same pursuit, . 
their language ought not to be interpreted by a rue not 
within their contemplation, at the time of making the 
CONNIE Ban 05.0 ons Gb 0b sivdsescct's 9.00 ow eronasee 
6. By a contraet,.in the ordinary form of a bill of lading, 
by which one man agrees to have received of another, 
some article of merchandise to be delivered to a third, 
who is to pay the freight—-the title, by the shipment, eo 
instanti, passes to the consignee.—Jones et al. vs. Sims 
ok METERS 
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2. Covenant can only be maintained on a writing under 

seal, and if a contract be unattested by a seal, or is under- 
written----the action by which redress can be had for a 
non-perf»rmance, is debt or assumpsit, according to the 
subject matter.— Mc Voy vs. Wheeler et al.........++- 204 
. Where a contract under seal, is materially varied, by a 
subsequent parol agreement, covenant on the contract 
will not lie,—the remedy must be on the subsequent a- 
GPOCMMICME. 4D. owns pecs ccccacccccecsestcvcscenses MON 
. If new terms be introduced into a contract, under seal— 
other duties imposed, or other day provided for its con- 
summation, an action will not lie fora breach of its sti- 
pulations.—ib césebasaencekicnwune aaOe 
. A violation of contract, by one of the parties to a writ- 

ten agreement, is suflicient to authorise the other party, 

to abandon it, and sue for the myury sustained.— Martin 

Vs. Chapman... ieanmie Cs beter naneamedebe nh nee 
. It is the province of the court to expound to the jury all 
written instruments which may be offered in evidence, 

on the trial of a case; and ambiguous words are to be 
expounded by popular meaning, and the light shed on 
them from other parts of the written agreement.—#b.. . 

7. The words, “crop time,” when used in a written agree- 
ment, between a planter and his overseer, mean that por- 
tion of the year which is occupied in making and gath- 
ering the crop. The balance of the year is not consid- 
ered crop-time.—ib...... cscs cesccccicvceccsscwsctns 

COSTS. 

1. An infant plaintiff is not liable for costs, unless he waive 
his plea of infancy, or fail to sustain it, or it be not avail- 
able in law, as where he is sued for tort—his prochien 
ami is. A guardian ad litem is never chargeable with 
costs. —Perryman §c. VS. BORN cs Ceccedocivds 

. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods levied on in execution, and claimed by 
a third person,----and without the authority of a statute, 
such a judgment is irregular.—Hardy et al. vs. Gascoig- 
nes § Hoily......++ cree eseenes 


CONVEYANCE. 
1. A purchaser of lands from the United States before pa- 
tent, has an inchoate legal title, which may be conveyed 
to a grantee of the purchaser, in the same manner as any 
other legal title, and the estate will be transferred by 
such conveyance. — Wrightivs. Swan.........eeeeee 84 


6p. 60 
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CO-PARTNERS.’ 

1. Where several defendants are sued, as co-partners, and 
it is ascertained that one of them is not a partner, it is 
the duty of the court before whom the suit is pending, 
to discontinue such suit against such person or persons g. 
as shall appear not to be partners. And the plaintiff in 
such case may discontinue in such mode gnd at such 
time as he thinks expedient, as he is the individual enti- 
tled to the benefit of the statute. Wheeler et al. vs. Bul- 
SPS re rere Tree eT eee TET eee eee eee eet 352 





COURT, COUNTY. 

1. The county courts of this State are invested with plena- 
ry jurisdiction, in all matters concerning the estates of in- 
fants ; and therefore, a claim for the maintenance of the 
infant, is properly brought when presented to that tribu- 


nal.— Gregg et al. vs. Bethed.....0eee cece cree ees ++ 10 
2. It is competent for the county court to set aside the claim 
of a father, to the wardship of his child’s estate, in favor 10 


of a stranger, if it appear that the father is unfit for the 
station; and therefore the relation of parent forms no ex- 
clusive claim to the wardship.---Huie vs. Nixon et al... 77 
3. It is good ground for revoking letters of guardianship, 
that they were improvidently granted, and that the eourt 
had no jurisdiction, when the letters were granted.---ib.. 77 1 
4. 'The statute of 1830, (Aik. Dig. 1st ed. 252,) expressly 
authorises a decree by the county court, in favor of lega- 
tees.— Williamson et al. vs. Hill..... 0.0 eee e eee ees ~- 184 
5. The several statutes of this State, passed in 1818, 1820 
and 1822, touching the jurisdiction of the orphans’ court, 
in relation to a sale of the estates of deceased persons, 
are all in force, and must be construed together,---there 
is no want of harmony between them. Wyman et al. vs. 
Campbell et ab. .c.cccecccsesccscccscccccnccesecs OM 
6. 'The orphans court derives it entire jurisdiction, in refe- 
rence to an order of sale of the real estate of deceased 1 
persons, from the legislation of the State ; and if no war- 
rant can there be found for the acts of the court, those 
acts must be taken to be coram non judice.---ib.....-. 219 
7. Proceedings in the orphans’ court, in order to a sale of 
the realty, are in rem, against the estate of an intestate, 
and not iz personem; and therefore plenary jurisdiction 
is vested in the court, over the thing, though the party 
in interest be not notified of the pendency of the proceed- li 
ing :—the orphans’ court acquires a potential jurisdic 
tion over anestate, by the death of au ancestor. and such 
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jurisdiction is in actual exercise, when the court assumes 
to act upon the report of ¢ mumninsioners, who disclose the 
fact, that a division of the estate can not be equitably 
made, without injury to the heirs.—ib.........-2.e.e000 219 








g, An order or deerze of the orphans’ court, ina case with- 

in its jurisdiction, like judgments or decrees, in the or- 

dinary course of judicial pr lings, would not be void, 

or be collaterally impeachab!e ;---though the proceedings 

wid may discover errors, for which an appellate court, if di- 
dV rectly appeal “i to, sNould reverse.—éh. <.eskceccectacs 220 

9, The second section of the statute of eighteen hundred 

and eighteen, entitled “an act concerning judicial pro- 

ceedings,” authorises the cou nty court to p roce ed, on pe- 

tition and a to a the sale of land belonging to 

the estate of a deceased person, when the estate, or those 

entitled to inherit the same, would be less injured by a 

10 = of the real pr yperty than slaves.---Couch and Rob- 
wson vs. C umpbell et al... PPP Tee Tere eT ere 

Ty he jurisdiction of the orphans’ ‘court over the real es- 

wt >of an intest: ite is put in full exercise, when the court 

3 makes an order for the issua uce o f a citation-to the heirs, 

et to shew cause why the same should not be sold, upon the 

ovestion of é the administrat , for the payment of debts 
De has br es tet ee OPE Ee Ee eee 

fT ll. Parties aggrieved by the determination of the county 


court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled “an act to amend an act, enti- 
184 tled-an act to encourage the building of public mills, and 
directing the duties of millers ;” and taking an appeal to 
the circuit court, must do so in term time, and the evi- 
dence taken, if certified by the judge, in the absence of 
a bill of exceptions, will be presumed to be all the evi- 


we 
i 


dence acted on by the county court, and any other evi- 
219 dence must be presented by bill of execeptions.—Hen- 
drick VS. JOhUSOMss ss sseeeeeeseeeseevenanreets A72 


‘ial de novo on an appeal, can never be had in the 

cop court, unless the statute giving the right of ap- 

peal expressly directs such a course to be pursued, and 

219 atier ir 1e removal of a case by appeal from the county 

to the circuit court, errors must be assigned as in other 

cases----and there is no need of making the number of 

assignments of error equal to the number of facts involv- 
eds gic cdssndednyecdcs datincdsssaeneiee: ae 

13. The act of eighteen hundred and twelve, (Aik. Dig.324,) 
does not contemplate the exercise of any discretion by 
the county court, in proceedings under a writ of ad quod 
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damnum, and if none of the injuries named in the statute 
are likely to ensue, the application for the erection of a 
mill or mills must be granted ; if otherwise, the applica- 
tion must be rejected. ‘The statute does not provide for 
the determination of conflicting claims, in relation to the 
appropriation under the statute, of the same water power. 

14.The first applicant for the benefit of the writ, under the 
act, acquires an inchoate right to the privileges confer- 
red by the siatute, and if he proceeds in the case with 
reasonable diligence, he is entitled to a decree establish- 
ing his mill. Adverse rights are to be compensated by 
damages assessed by the jury of inquest.—ib - 473 

15.A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by:propounding his in- 
terest, litigate questions with an applicant in the county 
court, at any time before a final decree.—ib .- 473 

16. The applicant for the privileges of the writ of ad quod 
damnum, must conform in all things, to the judgment of 
the court granting his application, or rely upon his com- 
mon Jaw rights,—and if he do not conform to the judg- 
ment of the competent tribunals, or anticipates their fa- 
vorable determination, and by erecting his mill causes 
injury to others :—those injured are entitled to all the 
common law remedies against him.—ib.. . 

17.Where two records or papers, which are gwasi records, 
are made or issued on the same day, parol evidence is ad- 
missible to shew which of the two was prior in poiat of 
time. It is theduty of the clerk of the county court to 
issue writs ad quod damnum, and an error of the clerk 
can not have the effect to prejudice the right of a party 
suing out such a writ, and if such a writ issued under 
the act of eighteen hundred and twelve, be quashed -for 
the reason that a blank was left in the same when issued, 
the party making the application, will not be prevented 
from suing out a new writ in any reasonable time after 
the first writ is quashed, supported by his first applica- 
tion.—ib... 2s. eee eee . 

18. It is wholly unnecessary to insert any day in a writ of 
ad quod damnum, for holding the inquest when the ap- 
plication is made by one owning lands on both sides of a 
water course, and when the application does not seek for 
the condemnation of lands belonging to others for an 
abutment, ditch or canal. The only reason why a day, 
in such cases as seek a condemation, is required to be in- 
serted, is, that the sheriff is required to give notice to the 
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proprietors of the lands sought to be condemned ten days ; 
“A74 


before the time at which the inquest is held.—ib....... 
” Where one begins the ereetion of a mill, and completes 
t, after the application of another to the county court for 
tho writ of ad quod damnum, and for the purpose of de- 
feating the right acquired by the application, he is enti- 
tled to no commisseration if his mill be overflowed, and 
to no redress against the party who was prooceeding 
lawfully: to obtain a confirmation and establishment of 
his mill,—ib. ... 
20.A plea in abatement can not be sustained to a writ of ad 
quod damnum, sued out under the act of eighteen hun- 
dred and twelve aforesaid,---it is wholly an ex parte pro- 
ceeding until the return of the inquisition, when any one 
interested in the subject matter, may appear with or with- 
out process served on him, and contest the claim of the 
applicant.----7b.... 
21.Where defects appear in the writ or inquisition, they may 
be reached by a motion to quash the same, and if so dis- 
posed of, other process could then be awarded, and on its 
return, the cause proceed to final judgment, from which 
an appeal can be taken by any one previously a party be- 
fore the court.----tb.......... cee eewe 


eseeeerereereeeereereeereeee eee eeseseenes 
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CORPORATION. 
1. How far a common seal may be necessary, to authenti- 
cate the acts of a ne eee — Everett et al. 
vs. The United States... 
2. But, while a corporation must, in general act through its 
common seal—it may appoint an agent, whose acts, with- 
in the sphere of his powers, would be ‘alid without a 
sea!.—2b.. 
. The approval by a corpo 
as its agent, makes tho: 
ed by a delegated authori 


eer eee er eer eeeee . oeeer eee eee ee eeenee 


ration of the acts of one, acting 
‘acts valid, whether authoris- 


ise) 


ty. <---3/ 
ye Cre eee eeesrevee eee sees 


COVENANT. 
1. A covenant only ¢ 
der seal, and if 


can be maintained upon a writing un- 


a coutract be unattested by a seal. or is 


underwritten: the action by which redress ean be had 
for anon werformance; is debt cr assumpsit, according to 
the subicet mattor.--- ie Poy vs. Wheeler ect al......ce. 
2. Where a contract t Li riaily vari d, bya 
subsequent parol avr t, covenant on the contract 


will not lie, 
greement.---ib 


—the remedy must be on the Pr venenne a- 


ee 6406 ORO aS ore ewe weer ewer eee eer aereere 
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3. If new terms be introduced into a contract, - der seal- 
other duties imposed; or another day prov ided for-its con- 
summation, an action will not lie tor a breach of its stip- 


EE Se oe re 


CROP TIME. 
1. The words “crop time,” when used in a written agree- 
ment, between a p! lanter and b iis overseer, mean that por- 
tion.of the year, which is occupied in making and gath- 
ering the crop.—'The balane: of the year is not con sider- 
ed crop time.— Jfartin vs. Chaprnadit.cesscccscccees 


CRIMES AND MISDEMEANORS 
1. No recovery can be had on a penal statute after its repeal. 
PORE VS. Te FARO. os 5 scence swcvceenny cesses 
2. By the statute of eighteen-hundred and thirty-six, to 
amend and co: isolidate the laws on the sub ject of the 
public roads, the erection of, or casting an obstruction 
across a | pubii c road, is the offence made indictable, and 
before any one can be convicied under the same, he 
must act, and not remain merely passive, by suffering 
the obstruction to remain after the passage of the act, 
which he had erected before its passage.—7b......6046. 
Where a defen: dant, since the passage of the act aforesaid, 
instead of merely suffering the obstructions to remain, 
within twelve months betore the finding of the indict- 
ment, does, by himself or his agent, any act shewing an 
intention {o preserve a nuisance, such, for examp le, a ats 
making up the -f fence, laying on rai!s or other materials 
to rajse or paennerve the fence—such an act would ex- 
pose the ofiender to the penalties in the st tute contained. 


CUSTOM. 

1. In all cases where a custom or usage has been engrafted 
on our system of jurisprudence, so as to become a part 
of the unwritten law, there must have been a time when 
it began to be, at which time, as the courts could not take 
judicial notice of it, the custom must have been proved 
not as law, but as evidence of the intention of parties.--- 
Sampson and Lindsay vs. Gazzdite.s.ceceeceeces 

2. The custom of merchants and others in Alabama, is re- 
cognised as a part of the law, when it is offered to prove 
what was the intention of parties to a contract ; although, 


semble, such custom may be afterwards ripened into. 
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3. Where a custom or usage is proved to exist, in relation 
to a particular trade or pursuit, if it be general, all per- 
sons engaged therein, are presumed to contract in refer- 
ence to.such usage.—ib. .... ie cecccccceees rewhae ae 
. Evidence of usage or custom is received for the purpose 
of ascertaining the sense and understanding of parties 
by their contracts, which are made with reference to 
such usage or custom. The custom becomes part of the 
contract, and may be considered the law of the contract, 
and rests on the same principles as the doctrine of the lex 
a Serer rey eee ee Pre acne eda eat 
5. If, by the usage or practice of one cies ; of the communi- 
ty, words are used in a diiferent sense from their accep- 
tation among others, not enga ced j in the same pursuit, 
their language ought not to be interpreted by a rule not 
within their contemplation, at the time of making the 
Comtract.— tb... ccccccccceces jvees mee ee eedescccce 
6. Parol proof may be ree ived, to shew that the words « ‘dan- 
gers of the river, in a bill of lading, are by the usage and 
custom of merchants and others, understood to include 
other castialties than those arising from the element of 
Water.—ib.. 2c ceeresees cadeqeses cc eceseccetess 


DAMAGES. 





A defendant in an action of slander, can not shew the 
truth of the words charged as slanderous, in mitigation 
of damages ; but any facis or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.---Kennedy vs. Dear. 
. Malice’ is essential to be shewn, in an action of slander; 
and therefore, where a defendant had charged plaintiff 
wit perjury for having used the term “violent,” in an 
affidavit describing an assault and battery, committed by 
defendant on plaintiff, the legal import of which term 
appears to have been misapprehended,---it may be shewn 

in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.”---ib..... Peer ce ee 


ANGERS OF THE RIVER. 
1.Parol proof maybe reccived, to shew that the words, “dan- 
gers of the river,” in a bill of lading, are, by the usage 
and custom of merchants and othe rs, understood to in- 
clude other casualties than those arising from the ele- 
ment of water.—Sampson and Lindsay vs. Gazzam. 
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DEBT. 
1. In debt on an administration bond, it is no valid objection 
to the declaration, that it does not disclose that the assets 
in the hands of the administrator, were chargeable with 
the demand sued on, or that they were of value sufficient 
to discharge it, after the payment of all claims éntitled to 
priority.— Thomson, Judge, §e. use vs. Searcy and 
Se ORES. iene tie facie Saeee 
2. Nor is it a good objection to the declaration, that the 
names of all the plaintiffs in a judgment recovered a- 
guinst the administrator, are not set forth. Semble, that 
tire former judgment is not the foundation of the ac- 
tion on the bond, and need only be recited as a fact, the 
existence of which, is indispensable to enable the plain- 
tiff to recover.—ib.............. oe". 
3. An action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff's claim 
has been ascertained by judgment as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the gootis and chattels of the intes- 
tate: and that, also, before a devastavit is fixed upon 
the administrator, by a judgment against him personal - 


DEBTOR. 

1. An arrangement between a creditor. and the debtor, 
whereby time is given the latter, can not prejudice the 
sureties—no evidence being produced, shewing a know- 
ledge of, or acquiescence on the part of the sureties, to 
such arrangement.—Evereit et al. vs. The United States. 

2. So, where a bank made an arrangement with its debtor, 
by giving time, and there was no evidence of a know- 
ledge of the matter by the sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury might infer a r knowledge of the arrange- 
ment, made with ‘the debtor, by the sureties.—7b....... 


DEMAND 
1. Itisa “general rule, in relation to all agents who collect 
money under a lawful authority, that until’ a demand or 
request is made for the same, they are not liable to a suit. 
McBroom etal. vs. The Governor, §°¢.....000+0ee008 
2. So, a sheriff, who is an agent appointed by law, to col- 
lect money on execution, may lawfully hold it, until a 
demand or request is made by one entitled to receive it. 
He is not bound to search out the plaintiff, and tender 
him the money collected, or pay it into court.—ib...... 
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3. Therefore,—in an action or motion against a sheriff or 
his s2curities, to recover moneys collected by him, and 
wiic:1 it is a‘leged he has fai'ed to pay over, an aveimcnt 
that a d2maad had be20 made before action breught, is 
ess2atia', and a defect in t iis beha’f will vitiate the de. 





Cente. 0.3.0.0-0.0:05 5062 cea ccebdsensgabapecethe: “Ee 
4, Toe statute cf non Le'aim, prescnts a complcte Lar to an 
93 action against an executor or administrator, sceking to 


recover ac aim against the estate of the testator or intes- 
tate, not presented: within eighteen months alter the cause 
of action has accrued, or within the came time after. the 
grait of letters testamentary or of administration ; and 
sem)/e,a creditor or any other person intcrested in the dis- 
tribution, has an equa! right with the executor or admin- 
93 istrator, t> insist on a plea to that effect.—ib.......+05 32 
5. In an action, seeking to rceover of the sureties to a sheriff’s 
bond, moneys, which itis a!leged, were col’ected by the 
sher:ff, sinc: deceased, and w hich he fai’ ed, in his life- 
tim», to pay over, and ademand for which was not pre- 
s2nted to his a lministrat wr within eightc en mouths after 
9 grant of letters of a¢mini-tration, a plea, settirg forth 
te death of the serif, the administrat: op, and the non- 
93 presoutvion by the ered tor, within the eighteen months, 
was he dt contain no lega defence to the acticr, and 
tiata demurrer to .t was properly sustained,--i)....... 32 
6. A notice to the sheriff a one, under the statutes of 1819 
aid 1826, authoris-s a judgment against him and his se- 
curitics, cr any one, or cither of them, fer moneys co!- 
56 Iceted on a ft. fa. and net paid over on demand duly 
mid2.—Broughionet a’. vs. The President and Direc- 
tors of the Ban‘: of the State of Alabama.........+0. 48 
7. And a spec‘a! demand on the sheriff shou’d be made, 
avarrsd, wid proved.—tb...ssecscccscsecescccecses 48 


6 DEVASTAVIT. : : ; ae: 
1. An action cai be we'l maintaired upon the administra- 
ton bond azaiast the surcties, a‘ter the pan‘ff's claim 
has be2a ascertained by judg nen‘, upen a) alle: a'‘ion, 
tha: the admisiistrat or has wasted more than an equal 
a.nount of the goods and chatte’s of the intestate: : and 
2 tiat,a’s», b. fore a derastavit 1s fixcd upen the adminis- 
t aor, by a judgment rccovercd against lim perscnal'y. 
Thomsen, Fudge, §c. vs. Searcy ‘and Fearn...0i%+s+ 853 
2. Tae sam: rae preva_lsat this t'm2in Virginia, Kentus- 


. ky, N aw York, Councctieut aud Macsachusctts; andia 
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Indiana, on the bond required of a justice of the peace. 
3. The rule also prevails in the King’s Bench and common 
pleas, where the executor or administrator is alon@ 
, Sought to be charged.—ib 
4. In Ohio and South Carolina, a devastavit must be first 
ascertained by judgment previously obtained—though in 
Ohio an: action must be maintained against the surety, 
upon the bond of a guardian, without first obtaining 
judgment against the principal.—ib 
5. But the sureties to an administration bond cannot be 
charged beyond theamount of assets of the intestate which 
came tothe hands of the administrator, and therefore in 
an action on the bond against the sureties, the jury must 
not only find the issue for the plaintiff, but also the extent 
_ to which the administrator has wasted the assets.— ib... . 
6. Though the administrator, when sued alone, may be 
. charged for a constructive waste, yet to authorise a reco- 
very against his sureties, an actual devastavit must be 
shewn.—tb. «0.2.00. ceeeceeeees 


DILIGENCE. 

1. The statute of eighteen hundred and twenty-eight, de- 
fining the liability of indorsers, &c. repeals, by implica- 
tion, so much of the act of eighteen hundred and twelve, 
as prescribed the steps necessary to be taken by the hold- 
er of indorsed paper, in order to charge the indorser.— 
It requires that a recovery shall be sought against the 
maker, by suit prosecuted as soon as may be, after the 
maturity of the indorsed paper, except in cases of bills of 
exchange, and notes payable in bank—and if such suit 
prove unproductive, then the indorser may be proceeded 
against. The contract of the indorser is therefore condi- 
tional, and is an undertaking to pay to the endorsee up- 
on the performance of the conditions imposed by the sta- 
tute— Ivy vs. Sanderson......++. 

. It is competent for the assignee of a bond to sue his as- 
signor, if he has used due diligence to obtain payment 
from his obligor, and has failed,—but if fhere be no ef- 
fort to coerce payment from the obligor, or some satisfac- 
tory reason furnished for the neglect to make it, the as- 
signor can not be charged.—And where one took an as- 
signment on a bond, with a knowledge that the obligor 
resided beyond the limits of the State, and made no ef- 
fort to collect the amount called for by the bond of the 
obligor, and assigned no reason for his neglect so to do, 
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----1t was held, that he was not entitled, in an action a- 
gainst the assignor, to recover.----ib......... ovnqsreed 


DISCONTINUANCE. 
1. In cases where the plaintiff is by law authorised to dis- 
continue he may do so, as to any of the defendants in 
his declaration, without an order of court.— Wheeler et 
al. vs. Bullard......+.++- Coe aces Sheseeus seem cual 
2. Where several defendants are sued, as co-partners, and 
it is ascertained that one of them is not a partner, it is 
the duty of the court-before whom the suit is pending, 
to discontinue such suit against such person or persons 
as shall appear not to be partners. _ And the plaintiff in 
such case may discontinue in such mode and at such 
time as he thinks expedient, as he is the individual enti- 
tled to the benefit of the statute.—ib.....- see ececeeees 
3. The appearance of a party by attorney, obviates the ne- 
cessity of the service of process; and after a discontinu- 
‘ance as to a defendant, he can be again introduced into 
court, by an appearance for him.—ib......eeeee cece 


DISCRETION. 
1. Questions that address themselves to the sound discretion 
of the circuit court, being deductions from facts and not 
involving matters of law, can not be reviewed in this 
court.—Harrison vs. Marshall, for use, §¢...+. 000+ 


EJECTMENT. 
1. An assignment of lands not under seal can not invest an 
assignee with such a title as will enable him to maintain 
ejectment.— Ansley et al. vs. Nolan. ....0+eeeeeeees 


EMANCIPATION. 
1. The capacity of aslave, so far as relates to a bequest of 
freedom, forbids his being a cestui que trust: therefore, 
where one, by his last will and testament, bequeathed 
freedom after his death, to his slaves, it was held that they 


were not, under the wiil, eutitled to freedom, but must 
be held subject %o distribution, according to law, as in 
cases of intestacy.— Trotter, adm’r vs. Blocker § wife 


ee ee eee ee Pere eT oe 


2. Slaves in this country, are not analogous, in their con- 
dition, to the villeins of the feudal ages, but may be more 
aptly compared to the slaves of the ancient Greeks and 
Romans. -~They have not the capacity to take property, 


either by purchase or descent; and as it regards their 
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traasmission from owner to owner, they are coi isidercd 
as persona! property,--thiug:, rater than persons.—ib. 209 
3. Tse first artic e of the coust.tution of A‘abaira, in re a- 
tina td saves, is eynivacent to a polive iahiLitition of 
the right of the owaer ty emancipate them, exec} t ony 
wader sie’ regt ations as tle ke ms ature way pie cribe. 
But even uader tie statute of "eig iteen huudred aad 
tairty-four, saves can not b2 emase.pated, in tiis Sta e, 
by wil!, either abso ute!y or npoa condition, as suc. at- 
tempt at emancipation, wou'd not b> a conip.iazce with 
the legislative dircctio:.—id. occ cece eee eeeeeeeees 


ENDORSEMENT. 
1. Tae cashier of a bank, in the cenrse of his ercinary Cu- 
ties, and by virtue of the geazra. power appertaining to 
his offic, hay a right to tra: ister the paper sceutitics ef 
the ba ik, in paym. “nt of the bank dubt.— Lveret et a’. 
vs. The United Sia'es......ceces. eres 
2. Nor is it necessary taal the indue2ment for aa jud-rse- 
ment of svc) paver, by a casiier, shoud appear; cenits 
wiil presume in the ab-eace of proof to tie coutrary, 
that the traisfer has been proper'y made.—ib .... 2... 
3. But this inferenc? woul] uot be coue'usive: and a | ar- 
ty wou d be authorised to controvert the fairness of sch 
transfer, by stewisg that it was not made is the reen ar 
course of business, bat in prejad ce of the rights and in- 
terests of tie baak—and thus defcat the effect of a trans- 
2F tO aN aSSIQee.— iD... cece e ser ceecereveceseees 
4. The statute of eightzen hundred and tweity-eight, ce- 
fining the liadi’ ity of indor-er- , &e. repea s, by imp ‘ea- 
tion, ‘so much of the act of « ight2en hundred and twe've, 
as prescr.b:d t12 st2p3 n°e2ssary to be taxon by the ho ‘d- 
er of indorsed paper, in order to charg? the iadorser. It 
eynires that a recovery sia’! bs sought against the ma- 
er, by suit prosecuted as soon as may be, after the matu- 
rity of the indorsed paper, except in cases of bi'ls of ex- 
change, and notes payab'e in bank—and if stich suit 
prove unproductive, then the indorser may be preeecded 
against. Te contract of the indorser is t1er2for2 condi- 
tiona’, and is an undertaking to pay to the indorsee up- 
on the performiace of the “conditions imposed by the 
-  Statute.--Ivey vs, Sauderson.....+++0+eeeeeeeessess 429 
5. It is competent for the assignee of a bond, to sue his as- 
signor, if he has used dite dij igene2 to obtain payment 
from his obligor and has failed, —but if there be no effort 
to coerce payment from the obligor, or some satisfactory 
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rea3o1 furnished for the neg'cct to make it, the assigucr 
cana ot b2 ¢larged.—And where one took an assignment 
on a boad, wita a know.edge that t .e ob igor rcsi id.d be- 
yond tie .imits of the Stats, aud mad2 no effurt to collect 
tic amouut ca'led for by tae on an of the obligor, and as- 
sized n> reason for his nezicet so to de,-—t was he'd, 
tiat he was uct oatit ed, in at. 1 1 action against the Resign - 
ON Mis sc 0 sdk abused odsnnchesoee 


ENDORSER. 

1. Tae statute of eighteen hundred and twenty-cig! t, defi- 
mnz tie tiabi ity of indorsers, Kc. repea's, ‘by iurplica- 
tion, Sd muc1 of the act of eig¢iteen hundred azd twe.ve, 
a3 prescribed the steps necessary to be taken by the ho'd- 
er of indorsed paper, in orde rtocharge the indorscr. It 
roquires that a recovery sha'l be sought against the ma- 
kor, by suit prosecuted as soon a3 may be after the ma- 
tarity of the endorsed paper, except in cases of bills of 
exc 1aigs, and netes payab'e in bank-—and if sued suit 
prove u aproductive, tea the indorser may be preceeded 
against. ‘l’a2 contract of the inderser is therefore ccrdi- 
tora’, and is an undertaking to pay to the indorsce, up- 
01 the performance: of the cond:tions impesed by the 
statut>.—Ivey vs. Sanderson.. sine eds 

. It is competent for te assi‘mee ‘of a bond to sue his as- 
sizaor, if he has uscd due diigence to ol tain payment 
from his obtigor aad has fai'ed, —but if there bz no cffert 
to core? payment from the ob igor, or some satis factory 

ouson furnished for the neg'cet to make it, the assigner 
ca not b2 charged.---And where one tock an assignment 
02a boad, with a know edge that the ob izor resided be- 
yoad the lint; of tie State, and made no effort to col- 
lect the amount ca'led for by the bond, of the cb'igor, 
and assigned no reason for his ne eglect so to de,--it was 
he'd, that he was not entit!ed in an action against the as 
giggdor;to recover nEb.... 0 cegeseceseencesegh odie 


ENTRY. 
1. No entry will create a legal tit’e t> lands, adverse to the 
goverament. -- Wright vs. Swan. ceccececcercecees 


ERROR AND WRIT OF. 

1. Wher2 one of savera! p'aintiffs in error, dics before errors 
assigned, the suit does not abat>. The suggestion of the 
death is a'l that is required, and the case may preceed in 
the name, of the survivors.---Gregg et al. vs. Bethea... 
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2.'The writ of error is to be considered a new action, and 
fully within the Ietter and spirit of the statute passed in 
eighteen hundred and twenty-four.éb............... 
3. Semble—At common law, a writ of error is a superse- 
deas, which continues until the court is apprised of the 
abatement of the writ, by scire facias; and therefore, 
when one of several plaintiffs in error, died before errors 
assigned, the defendant in error was obliged to sue out a 
scire facias quare executionem non, against the survi- 
vors, to revive the judgment, before he could sue out ex- 
ee roe ti eee eee : 
4, A writ of error will not lie to revise the judgment of 
the court of commissioners of roads and revenue, in re- 
lation to a refusal to lay outa road.----Hili vs. Bridges. 
5, Where there is no community of interest, parties can not 
join in an action, and therefore the obligors on two seve- 
ral bonds, who had incurred different liabilities, may not 
join ia a writ of error.----Jones et al. vs. Eitheridge..... 
6. Therefore, also, where several defendants. below, join in 
a writ of error who may make different matters of de- 
fence, and for cr against whom different judgments might 
be rendered---such-writ will be dismissed.---ib......... 
7. Where a party dies after judgment below, process may 
issue from the Supreme court, to bring up thé case.—- 
Bettis’.adm’r, §c. v8. Taylor... ...cccececccccceces 
8. Where a party to a judgment below, died after judgment, 
a writ of error was directed to issue in the name of the 
administrator of the deceased, to bring up a transcript of 
the record, and a scire facias, advising defendant of the 
issuance of the writ of error, was ordered, requiring him 
to shew cause why the administrator plaintiff should not 
be allowed to prosecute it. ‘The writ of error to contain 
a clause directing execution of the judgment.to be sus- 
pended, upon. ‘the plaintiff’s giving bond and security, 
in a like penalty, and with like condition, as required 
_ where the writ of error issues from that court.----ib..... 
9. Where a suit is once continued, and then successfully 
resisted, by defendant, and afterwards a new trial is grant- 
ed ; and at the next term, the pleas are withdrawn and 
judgment rendered---the defendant can not be permitted 
to urge, in error, the want of a declaration, or a defect in 
the declaration, if one be before the court.---- Wheeler et 
Sh TR «in Sige AMG 0 6 000 c Cadtlip cecuccees 
10. So, after a defendant has made all the defence in his 
power, in the court below, it can not advance the cause 
of justice, to permit him to object in error, to th eomis- 
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sion of a paper, without which, no trial or procecdipg of 

any kind, could have taken place; +; and the presumption, 

in all such cases, is much more forcible, that the paper, 

the omission of which i is alleged for eause of rev ersal, 
_ has been lost from the files, than that it never had exis- 

tenCe.—4B.s soe cece cceeers eer Se 352 
11. If a garnishee answer in the court below, without ob- 

jecting to a defect in the process against him, he can not 

‘be perinitted, on a writ of error, to ) allege that he was not 

served according to the forms prescribed by law.---Smith 

vs. Chapman § Brother.......++-0++- ot Pore oes 365 
12. Where one of the parties toa judgment in the court be- 

low, dies before the issuance of a writ of error, it is com- 

petent for his survivors to suggest the death in their writ 

of error, when the sugge stion of the death requires no 

new parties to be made, without application to the Su- 

preme court ; and if the death is improperly suggested 

in the writ, it can always be under the control of the 

court, on a motion, supported by aflidavit, so as to pre- 

vent any injury to the parties interested.—Perine et al. 

POLIS. OOP OEE EEE PS Siaih-a-ac0 V4, Sdea 
13. The Supreme court will disiniss a writ of error, on mo- 

tion to that effect, for a misjoinder of defendants, if upon 

looking into the writ, they find the objection well taken 

Brown et al. vs. Levins, Surviving Pariner, etal..... 414 
14. The statute of 1815, authorises the Supreme court to 

render judgment, against the principal and surety, in a 

writ of error bond, in case of a dismissal, or discontinu- 

ance of a cause, but such judgment can only be render- 

ed where the bond is given in conformity with the act.--- 

and where the directions of the statute have been depart- 

ed from, in setting out the proper obligees in the bond; 

there can be no judgment rendered against the sureties. 

Di sededs 5 75s + ciduties cose theses Muse cremecss 214 
15. By the terms “ adverse party,” contained in the statute 

‘of 1814, are to be understood, all who are made defen- 

dants in the Supreme court; and, therefore, where the 

bond was executed in favor of one.only of several defen- 

dauts, no judgment could be rendered against the surcties. 

thin tinh aioe s ne nd dame. aen Tas Gs qaietuees. ss. 428 
16. Semble-——such a bond i is not void; but on account of a 

want of conformity to the statute, can not be subjected to 

the statute remedy.-—-ib...... * ee ee eee woowess 414 
17. The obligee, may, however, semble, be entitled to his 
common law remedy, against the obligors, and may re- 
cover damages for a bapach:——iD.aieed. sue ceecies.. GTA 
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18. A judgment by defau‘t, without a dec!aration, is bad on 
error, —neverthe! ess, if the only objection shewn by the 
record, is the waut of a dec'aration, the cause will be re- 
ma: aded, that the p'aintiff may obtain Icave to pertect the 
pleadings, and a tria! be had upon the mcrits.---Benson 
vs. Ca Ee cick, ches ceaialonsoes odegecccens 

19. A trial de novo o2 a2 apper ', can never be had in the 
circuit court, unless the statute giving the right of ap- 
peal expressly directs such a course to be pursued, and 
after the removal of a case by appeal from the re 
to the cireuit court, errors must be assigned as in cthe 
cases----and there is no need of making the number of 
a3signm2nts of error equal to the number of facts invoiv- 
ed.----Hendricks vs. Johnson...... ee 9 


™ 


ESTATES. 
1. The county courts of this State are invested with plena- 9 
ry. jurisdiction, in all matters concerning the estates of in- 
fants; and therefore, a c'ainr for the maintenance of the 
infant, is properly brought when presented to that tribu- 
. na!.--Gregg et a’. vs. alii aad aa 
2. Where the ‘probate of the will had taken place in eigh- 
teen hundred and twenty-one, and no application was 
made-for setting apart a sum of money for the mainten- 10 
ance of att infant legatee of a vested legacy, until eigh- 
teen hundred and thirty-five ; ; and the executor being ci- 
ted to shew eause why a sum shon'd nct be so set arart, 
fai'ed to appear----it was inferred that the estate was set- 
ORS SS ere eee rr Tere 
3. The several statutes ct tris Stat», passed in n 18 18, 1£20 
and 1$22, touching the jurisdiction of the crphans’ ccuit, 
in relation to a sale of the estates of deceased rersens, 
are all in force, and must be construcd togcther,---thcre 
is no want of harmony between them.-- Wymaneta!. vs. 
Campbe'l et a’. DURackOe adbiale saadihsniagus We Os 
4. And if there were, the law never favors the os oa ofa 
Statute, by imptication, unless the repugnance be apra- 
ren‘, or ia their operation they be irr-conci able.--7b... 2 19 
5. Tae orphans court derives it entire jurisdiction, in refe- n 
renez td a2 order of sa’e of the rea! cstate of deceased 
persons, from the legis ation of the Stat; and if no war- 
rant can there b2 found for the acts of the court, thase « 
acts must be takea to be ceram now judice.--~ib.:..... 219 ; 
G. Proc 2edings ia the orphans’ conrt, in order to a sae of 13 
the realty, are in rem, against the estate of an intestate, 
and not i.personam; and therefore plenary jurisdict.on r 
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is vested in the court, over the thing, though the party 
in interest be not notified of the pendency of the proceed- 
ing :—the orphans’ court acquires a potential jurisdic- 
tion over an estate, by the death of an ancestor, and such 
jurisdietion is in actual exercise, when the court assumes 
to act upon the report of commissioners, who disclose the 
fact, that a division of the estate can not be equitably 
made, without injury to the heirs.—7b............e00+ 219 
7.In case of an order for a sale of property, which sale 
has taken place,—if a judgment be reversed for error, in 
the record, the defendant can only obtain restitution of 
the money, while the purchaser shall hold the property. 
Se RTT wp we dadesicjee POO 
8. And so, where an administrator omits to give a bond, on 
asale of real estate, according to law—the omission does 
not avoid the sale.—ib Scvcasegeces ‘Seu 
9, Where particular forms are pointed out for the execution 
of a power, however immaterial they may oppear in 
themselves, these forms are considered as conditions, the 
observance of which can not be dispensed with, and it 
is necessary that an administrator should do every thing 
required by the order of the court to be done previous to 
the sale, or the sale passes no title.-—--2b.... 2. .seeeee. BBL 
10. But the purchaser can not be prejudiced by the omiission 
of the administrator, to perform an act incumbent upon 
him, after the sale.—The interest acquired by the pur- 
chase can not be lost, by a failure, on the part of the ad- 
ministrator, to make a return to the orphans’ court, of 
the proceedings under the order authorising the sale, ~ib. 
11. The second section of the statute of eighteen hundred 
and eighteen, entitled “an act concerning judicial pro- 
ceedings, ” authorises the county court to procced, on pe- 
tition and citation, to order the sale of land belonging to 
the estate of a deceased person, when the estate, or those 
entitled to inherit the same, would be less injured by a 
sale of the real property than slaves.---Couch and Rob- 
mson vs. Campbell et al ogcegscwscdees’s Om 
12. The jurisdiction of the orphans’ court over the real es- 
tate of an intestate is put in full exercise, when the court 
makes an order for the issuance of a citation to the heirs, 
to shew cause why the same should not be sold, upon the 
suggestion of the administrator, for the payment of debts 
due’ by the intestate.—7b . 
13. Where a testator gave to his wife a life-estate in certain 
negroes, and then proceeded to declare, that at her death 
the negroes mentioned, should be equally divided, by va- 
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luation, between.his two daughters, and added,--- or 
should either of ‘them (the daughters) die without issue, 
the other is to get the whole of the negroes and their in- 
crease,”---it was held that the time when the bequest over 
was to take effect, was, at the death of the wife, and.that 
upon the death of the wife, the property vested absolute- 
lyin the two daughters :-~—IeGraw vs. Davenport and 
14, That the two daughters took vested remianders in the 
negroes, subject only to the contingency of their not liv- 
ing to,enjoy; and being both alive at the death of their 
mother, the contingency never happened, and the proper- 
ty vested absolutely in thema--ib.. 6. eee eee eee ees 





EXECUTORS AND ADMINISTRATORS. 

1. The statute of non-claiim, presents a complete bar to an 
action against an executor or,administrator, seeking to 
recover a claim against the estate of the testator or intes- 
tate, not presented within eighteen months after the cause 
of actien has accrued, or wiihin the same time aiter the 
grant of letters testamentary or of adininistration; and 
semble, a creditor or any other person interested in the dis- 
tribution, has an equal right with the executor or admin- 
istrator,to insist on a plea to that efiect.—1/ce Broom ct al. 
Se PUBUCTIO, O6iok nos capcecesddiwssesscncegs ae 

2. In an action, seeking to recover of the sureties to a sheriff’s 
bond, moneys, which it is alleged, were collected by the 
sheriff, since’ deceased, and which he failed, in his life- 
time, to pay over, and a demand for which was not pre- 
sented to his administrator within cightcen months alter 
the grant of letters of administration, a plea, setting forth 
the death of the sheriff, the administration, and the non- 
presentation by the creditor, within the eighteen months, 
was held to contain no Jegal defence to the action, and 
that a demurrer to.it was properly sustained.—ib....... 

3, At common law, an action could not be maintained by an 
executor or administrator, to recover damages for an inju- 
ry done to either the person or. property of the testator 
or intestate— Blakeney vs. Blakeney.........-000+++ 108 

4. But the statute of 4 Edw. 3, c. 7, authorises an action by 
an executor, for a trespass done to the goods and chattels 
of the testator, and the remedy was further extended by 
statute 25 Edw. 3, c. 5, and to administrators, by the 
statute 31 Edw. 3,.c. 11.—ib........ ccc cece eee ee 1 

5. And by. the equity of the statute, an executor or admin- 
istrator might have a quare impedit for a disturbance 
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in the life-time of the testator or intestate, and the per- 

sonal representative of a termor might maintain eject- 
ment, where testator had a lease for years, or from year 
to year, whether the ouster was before or after his death. 


6. The statute of 1826, (Aik. Dig. 1st’ed. 260,) does not 
authorise the commencement of an action; de nove, by 


tie personal represemtauve, ior ann jury done in the life- 


M4 a } + > y + pint te 4 
time of the testator or mtestate.-—2be. .. 0 censcctss see 
7 DD. ¢} marry fF « Ff, 27 enln a +) trafri~ 
By the marriazeof a feme sole aditinist ratrix,,t he hus- 
: } . sh eee “ ie ae rev thant eve 34] °c a} 
band becomes joint-administrator with. her;-and if the 


husband sue or be sued as administrator, the wife must 
be join d with him.— Williamson et al..vs. ill... .%. 


8. The decree of the orphans’ court against such adminis- 
trator, can not be regular, unless the wife be embraced 
in ‘it.— 2d. eres eevnveevee ere eeeeeereoevee eo eeeeeveeeeee ee 


9. In cases W oie administrator may be charged in his 
own ri ithe a Ction lies against the husband alone.—%b. 

10. Where ove comes into an administration in right of his 
wile, b he can not urge against the claim of ‘a distributee, 
the inva lidity of the grant of administration, or the ju- 
risdiction of the court making the grant, which the wife 
had sought, and which | had exercised. _ By the ac 
ceptance and exercise of the trust, the jurisdietien ia Sd- 


SU cli 





mitted, and can not afterwards be controve ted... oa% 
11. Nor can a personal representative object to a notice re- 
quired in settlement of the estate, | for the want of -regu- 
larity; it not being intended for his advantage, but for 
th 


4 


» benefit of creditors and distributees.—7h.....e.se08 
12. WI h “i an administrator omits to give a bond, on a sale 
oO abet eal estat ae according to law—the omission does not 
rid th le.— Wyman etal. vs. Campbell et al...... 

32 But the rchaser ca 1 not be prejudicec i, by the omission 
of .ane nin trator to perform an act incumbent upon 
him, after the sale.—The interest acquired by the pur- 
chase, ean not be lost, by a failure, on the part ofthe ad- 
ministrator, to male a return to the orphans’ court, of 


t 
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to sh Ww cause Wn { l L Hot be so! t, upon 
the suesestion of the administrator, for the payment of 
its due by the intestate—Couch and Robinson vs. 
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a writ of error was directed to issue in the name of the 
administrator of the deceased, to bring up atranscript of 
the record, and a scire facias, advising defendant of the 
issuance of the writ of error, was ordered, requiring him 
to shew cause why the administrator plaintiff should not 
be allowed to prosecute it. ‘The writ of error to contain 
a clause directing execution of the judgment to be sus- 
pended, upon the plaintiff’s giving bond and security, 
in.@ like penalty, and with like condition, as required 
where the writ.of error issues from that court. Beétis’ 
adm’r §c. vs. Taylor....... sntle Cale asthe a 6 4 aco mene 333 
16. In debt on an administration bond, it is no valid objection 
to the declaration, that it does not disclose that the assets 
in the hands of the administrator, were chargeable with 
the demand sued on, or that they were of v alue suflicient 
to discharge it, after the payment of all claims entitled to 
priority.— Thomson, Judge, §c. use vs. Searcy and 
Fearn. ...... OSs werdecoscovipessadsscacesegsacat 393 
17. Nor is it a objection to the declaration, that the 
names of all the plaintiffs in a ju nt recovered a- 
“A the administrator, are not set forth. Semb/e, that 
former ars oon is not the foundation of the ac- 
ion on the bond, and need only be recited as a fact, the 
existence of which, is indispensable to enable the plain- 
tiff to recover.—ib 
18. According to the literal import of an administration 
bond, it is forfeited when the administrator wastes the 
of the intestate, to the prejudice of a creditor.— 
et no one can be regarded as a creditor for the purpose 
of subjecting the administrator to a personal accountabil- 
ity, who has not first made outa title, by recovering a 
judgment to be levied de bonis intestatis.—ib 
19. An action can be well maintained upon the administra- 
tion bond against the sureties, after the plaintiff’s claim 
has been ascertained by judgment, as aforesaid, upon an 
allegation, that the administrator has wasted more than 
an equal amount of the goods and chattels of the intes- 
’ tate: and that also, before, a devastavit is fixed upon the 
administrator, by a judgment recovered against him per- 
sonally.—ib 
20. But the sureties to an administration bond cannot be 
charged beyond theamount of assets of the intestate which 
came to the hands of the administrator, and therefore in 
an action on the bond against the sureties; the jury must 
not only find the issue for the plaintiff, but also the extent 
to which the administrator has wasted the assets.—ib.... 394 
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21. Though the administrator, when sued alone, may be 
charged for a constructive waste, yet to authorise a reco- 
very against his sureties, an actual devastavit-must be 
shewn.—tb. ...+... 

22. Where a legacy is given, generally, without appointing 
the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legacy.— Marr, ex’x vs. McCullough, adm’r...... 

23. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to vest.-—ib...... 

24. Where the corpus of a legacy was given to the execu- 
tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 
tee, immediately on the death of the testator.—ib.:..... 508 

25. And an administrator does not occupy a more favorable 
position, in regard to the payment of a legacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can-" 
not therefore be allowed to urge an objection to the pay- 
ment to the intestate while living, which would not have 
been available, if made by the intestate himself.---ib.. .. 

26. So, where a legatee, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 
the personal representative of the legatee.—ib.....+..+. 


FORCIBLE ENTRY.AND DETAINER. 

1. Proceedings in forcible entry and detainer, before a jus- 
tice, and others of a similar character, when removed by 
certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, and not by a reinvesti- 
gation of the matters of fact—Perryman vs. Burgster. 

2. Transcripts in such cases, can not be amended in the 
circuit court, upon motion sustained by affidavits, show- 
ing the neglect of the justice to record fully, the matters 
occuring on the trial—ib....... uy 

3. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move fora rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
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then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.—ib....... 6.4.4 
4. It is no available objection, on a case of forcible entry 
and detainer, brought up from a justice by certioraré, that 
the process was issued by one justice, and the case tried 
by another. ‘Their powers are co-extensive.—--ib...... 


EVIDENCE. 

1. A justice of thepeace, who is a witness in a cause, ‘may 
be asked.whether he has had any particular case before 
him, but may not speak of the papers connected with the 
suit, unless they are produced.—Kennedy vs. Dear... . 

2.:The usual and ordinary mode of proving the official 
character of a justice of the peace, who is a witness in 
a cause, is, by his own oath, and this is the usual mode, 
in all cases, except in suits against himselfi—id........ 

3. Open accounts do not nec¢ssarily carry interest, and if 
they do, it is in the power of the plaintiff to release the 
same; and thus bring his claim below the sum of twen- 
ty dollars ; and so prove the demand by his own oath.— 
Marfa vs. Harding et ali... icesc cece cede cccccenes 

4. Parol proof maybe reccived, to shew that the words, “dan- 
gers of the river,” in a bill of lading, are, by the usage 
and custom of merchants and others, understood to in- 
clude other casualties than those arising from the ele- 
ment of water.— Sampson'and Lindsay vs. Gazzam. 

5. It:is the province of the court to expound to. the jury, all 
written instruments which may be offered in evidence, 
on the trial of a case; and ambiguous words are to be ex- 
pounded by popular meaning, and the light shed on 
them, fron, other’parts of the written agreement.— J/ar- 
GBVS. CAAPMAN o's 6. ainda cb tb Cis ges tb bie sivie cas 

6. The mere reference in tlie caption of the recciver’s cer- 
tificate, is no sufficient evidence, that the richt of a claim- 
ant fo lands, was derived under the pre-emption laws of 
the United States.—Ansiley et’al. vs.) Nolam... 03.00.05 


EXECUTION. 

1. Where notices seeking to render a sheriff and his securi- 
ties liable for monies collected on execution, and which 
it is alleged he-+has not paid over, are returned executed; 
they must be produced at return, teria dndsthe motion in- 
dicated by. them, submitted, or they will be held to have 
spent their force and availability.— Broughton et al. vs. 

The President and Directors of the Bank: of the Siate 

SF MISO Ras 0. eI eMee's Ch pda e bib sae cw desstused 
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2. ‘A notice to the sheriff alone, under the statutes of 1819 


and 1826, authorises a judgment against him and his se- 
curities, or any one, or either of ‘them, for moneys col- 
lected on a fi. fa. and not paid, over on demand duly 
TINIO ED. .»'s cig p Ve. b ko Se Aggy Comsedve chat sche Ones 
Where a constable levied on and sold property, already 
bound by executions in the hands of the sheriff, and paid 
over the money to the plaintifis in the exeeuttions, in the 
sheriff’s hands, and the plaintifis afterwards paid the 
same back to the constable, under ‘advice that his le- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien—--it was held that the plaintiffs could 
not afterwards charge the sheriff with negligence, al- 
thongh he also was advised that the proceec dings of the 
constable had divested the executions in his hands of their 
lien and had acted under that advice.---Harrison vs. 
Marshall for tse, §*C..0.6 20 eceee dees eneeendeaibes 


. The lien of exccutions, i: nthe han dé of the sheriff, is not 


divested by a subsequent levy and sale, by a constable of 
defendant’s effeets, notwvittistayiditits the act of eighteen 
hundred twenty-eight.--<2. ce. ccs cece cece ceccnves 

The transfer of a judgment carries with it a right’ to 
sue out exec! ition, or to bring suit in the name of the 6ri- 
ginal plaintiff; at id as al 1y defence existing against plain- 
tiff, will be available to defenda: it, SO any Tight the plain- 
tiff is entitled to, will be available to the assignee. There - 

fore,—where an assignment of a judgment and execu- 
tion, was made toa sheriff, in the month of June, which 
had come into his hands in November previous, it was 
held that the assignment did not extinguish his liability 
for failing to make’ the ee previous to the transfer.— 





‘A payment by the sher iff of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, | for 
which the sheriff received an assignment of the judgment 
and execution, on his own book, from the attorney, “made 
without the knowledge or consent of the defendant in the 
execution, is a payment and discharge of the'judgment, 
and in law, has the same effect, and will be attended by 
the same results, as if made by the defendant, — Boren, et 
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. An assignment of a judgment and execution, if made in 


a proper manner, is not of itself notice to any ‘one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
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quire him to keep such a book, is notice to no person of 
the assignment, except the parties to the transaction.---2b. 432 
8. An execution issued upon a judgment which has been 
satisfied, but of which satisfaction no entry is made on 
the record, is not void, but voidable merely.—#b........ 432 
9. A latent interest existing in the sheriff, in the avails of 
an. execution, and not appearing on the record, will not 
affect a purchaser at a sale under such execution, who 
has no notice of the sheriff’s interest.—--7b......... »-+ 432 
10. In a trial of the right of property between a plaintiff in 
execution and a third person, it does not devolve on the 
' former, to produce the judgment on which the execution 
issued.-—--Hardy et al. vs. Cascoignes § Holly... . 447 
11. A sheriff’s return upon an execution, when made i in 
pursuance of law, is matter of record, and in all cases, 
where the execution is admissible as evidence, the re- 
turn is also evidence.----id... 6. cece eee eee eee eee 4AT 
12. The statute of eighteen hundred and twenty-cight, en- 
joins it upon a jury, when they find property subject to 
execution, to find the value of each article separately; 
but the claimants of property levied on by virtue of an 
execution, have no right to complain that a jury are un- 
able to do so, as it places them in a more favorable con- 
dition than they would otherwise be.----ib........+- ~-+ 447 
13. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods levied on in execution, and claimed by 
a third person,----and without the authority of a statute, 
such a judgment is irregular.—ib........-.2+ 000+ .. 447 
14. A verdict of condemnation, followed by a judgment, is 
conclusive against the right of the claimants, and all per- 
sons claiming under them ; and the question of liability, 
to the satisfaction of the execution, cannot be again liti- 
gated in any subsequent controversy.--ib...... sescinee M47 


EXTORTION. 
1. Where a recognizance recites, that the recognizor freely, 
voluntarily, and of his own will and pleasure, took upon 
himself the obligation it imposes---the recognizor is es- 
topped from afterwards ‘setting up, in an action by scire 
facias upon the recognizance estreated, that it was ex- 
torted from him.—- Whitted vs. The Governor, §c...... B35 
2. A public officer, judicialor otherwise, has no right, un- 
der color of his office, to extort from an individual, 
bond, as a condition on which he will render to him 
rights and privileges, he may justly claim.----76........ 335 
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GARNISHEE. 

1. A garnishee can not take advantage of an regularity, 
in the proceedings between — to an attachment.-—- 
Smith vs Chapman § Brother. ......0.cccccccvees 

2. If a garnishee answer in the court below, without ob- 
jecting to a defect in the process a gains t him, he can not 
be permitted, on a writ of error, to ailege that he.was not 
served according -to the forms prescribed by law.---ib.... 

. Where a garnishee by his answer, Woes 1 ot admit a debt 
to be due, and p ayable from himself, to the defendant in 
attachment, 110  judement can be rendered.----2)........ 
So, where a garnisies admitted that he was indebted to 
the defendant in attachment, a certain sum, to be paid in 
“store accounts,” the court t had no authority to change 
the liability of the garnishee, and make him liable as for 
a money demand. -cpeexkas eae 

. And it is no answer to this view of the subject, to allege, 
that unless a paisa can sy renderet d, the plaintiff in 
attachment would be r orig for the attachi ing cre 
ditor is, by the levy, entitled to a priority of satisfaction, 
out of the domands, asa t of the estate of his debtor, 
and the proper mode would ibe , for the plaintiff in the at- 


i 
— to proceed in equ ty, t , to have et demands as- 
signed and coi 

SAMA baci ess 


GUARDIAN AND WARI 

1. Where a guardian makes application inhis own name, 
to have a sum of Mo ey : st apart for the maintenance of 
an infant Jegatee of a vested legacy, and a judgment is 
obtained against t] 1€ ¢ jud zment will be re- 
versed ; as the applica ould have been in the name 
of the ward, and the judgment rendere a in his favor.---- 
Gregg etal.vs. Be')«... iKnadiwe 

. Itis egg are © county court to set aside the claim 
of a father, to the w dsp. p of his child’s estate, in favor 
of a nein if it appear that the father is unfit for the 
station; and therefore the relation of parent forms rio ex- 
clusive claim to the wa iship. -Finie vs. Niven et al... 

It is good ground for reveking | titers of hei anship, 
that they were improvidently granted, and that the court 


*? 


had no jurisdiction, wen the letters were granted.---14 
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band becomes joint administrator with her, and if the 
husband sue or be sued as administrator, the wife must 
be joined with him.—- Williamson et al. vs. Hill...... 
2. The decree of the orphans’ court against such adminis- 
trator, can not be regular, unless the wife be embraced 
Reel I pe AE RR ID EN AES ONES 
3. In cases where the adininistrator may be charged in his 
own right, the action lies against the husband alone.—-id. 
A. Where one comes into an administration in right of his 
wife, he can not urge against the claim of a distributee, 
the invalidity of the grant of adifinistration, or the ju- 
Pe ction of the court making the grant, which the wife 
“had souzht, and which both had exercised. By the ac- 
ceptance and exercise of the trust, the jurisdiction is ad- 
mitted, and can not afterwards be controverted.—ib..... 


IGNORANCE OF LAW, 
1. Where one, beneficially intcrested in a cause, from igno- 
rance of the law, surrenders his rights, he can not hold 
the oppasite party to a knowledge of the law, and charge 
him for the loss occasioned by his own indiscretion.--- 
Harrison vs. Marshall, for tise, §°C. 0.0 cece eee ceeees 


INFANT. 
1. The county courts of this state are invested with plenary 
jurisdiction, in all matters concerning the estates of in- 
fants; and therefore a claim for the maintenance of the 
infant, is — brought, when presented to that tribu- 
nal.----Gregg et al. vs. Bethed. .... cece cccccccececs 
2. Where the readiete of the will had taken place in eigh- 
teen hundred and twenty-one, and no application was 
made for setting apart a sam of money for the mainte- 
nance of an infant legatee of a vested legacy, until eigh- 
teen hundred and thirty-five; and the executor being ci- 
ted to shew cause why a sum should not be so set apart, 
failed to appear, it was inferred that the estate was sett! ied. 
3. Where a guardian makes application in his own name, 
to have a sum of money set apart for the maintenance of 
an infant legatee of a vested legacy, and a judgment is 
obtained against the executor----the judgment will be re- 
versed ; as the application should have been in the name 
of the ward, and the judgment rendered in his favor.--ib. 
4. It is competent for the county court to set aside the claim 
of a father, to the wardship of a child’s estate, in favor 
of astranger, if it appear that the father is unfit for the 
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station ; and tierefore the relation of parent forms no 
exclusive claim to the wardship.----Huie vs. Niron et al. 
§. An infant plaintiff is not liable for costs, unless he waive 
his plea of infancy, or fail to sustain it, or it be not avail- 
able in law, as where he is sued for tort—his prochien 
ami is. A guardian ad litem is never chargeable with 
costs.— Perryman §c. vs. Burgster.c...ccccccceeees 


INTEREST. 
1. Opea accounis do not necessarily carry interest, and if 
they do, it is in the power of the plaintiff to release the 
same; and thus bring his claim below the sum of twen- 
ty dollars; and so p rove t the demand by his own cath.— 


Murfs vs. Harding et : sigs ts eek ae evr e TTY 


JOINDER OF PARTIES. 
1. By the marriage of a fe me sole administratrix, the hus- 
band becomes pest administrator with her, and if the 
husband sue or be sued as administrator, the wife must 
be joined with him.— Welliamson et al. vs. Hill....... 


2. The decree of the orphans’ court, against such adminis- 
trator can not be regular, unless the wife be embraced in 
Lick wie Ahi cncks cans Red He eman ne ieee ves 

3. In cases where » the admit listrator may be charged in his 


own right, the action lies against the husband alone.-7b. 
1. Where there is no community of naenes st t, parties can not 
join in action, and therefore, the obligors on two several 
bonds, who had incurred differ ‘Tent hiabi bilities, may not 
join in a writ of error.— Jones et al. vs. Etheridge. ies 
. Therefore, also, where several defendants below, join ia 
a writ of error, who may make different matters ‘of de- 
fence, and for or against whom different judgments might 
be rendered—such writ will be dismissed.—id......... 
6. The supreme court will dismiss a writ of error, on mo- 
tion to that effect, for a misjoinder of defendants, if, upon 
looking into the writ, they find the objection well taken. 
Brown et al. vs. Levins, surviving partner, et al...... 


e 


or 


JOINT OWNER. 

1. One interested in a steam-boat, as pait owner, may sell 
his interest, without consulting the other joint owners.— 
Jones et al vs. Sims and Scott.....ccccccccerecees ‘s 
2. The mere fact of being joint owners of a vessel. does n 
make the parties liable, as co-partivers—the liability of the 
owners is consequent upon its employment: and if the 
owners of a vessel are not conce rned in its navigation, 
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they can not, upon the ground of ownership, be charged 
for the loss of goods shi ‘ippe d on board of it.—ib........ 
3. But if they are entitled to its earnings, and jo intly liable 
for its losses, they — be regarded as partners, so far as 
it relates to all liabilities incurred by the injury or de- 
struction of the vessel.—ib...... eeeeeeeenn 

4. If a joint-ownership be once shewn to have existed, its 
continuance may be presumed, unless it be proved that 
it has ceased.—2b...... 


JUSTICE OF THE PEACF. 

1. A justice of the peace, who is a witness 1n a cause, may 
be asked whether he has had any particular case before 
him, but may not speak of the papers connected with the 
suit, unless they are produeced.—Kennedy vs. Dear.... 

2. The usual and ordinary mode of proving the official cha- 
racter of a justice of the peace, who is a witness in a 
cause, is, by his own oath ; and this is the usual mode in 
all cases, except in suits against himself.—ib........... 

3. Proceedings in forcible entry and detainer, before a jus- 
tice, and others of a similar characte r, whe ‘a removed by 
certiorari, from the justice to the circuit court, are to be 
tried upon the transcript sent up, aid not by a reinvesti- 
gation of the matters of fact.—-Perryman vs. Burgster. 

4. Transcripts in such cases, can not be amended in the 
circuit court, upon motion sustained by affidavits, show- 
ing the neg lect of the e Jus tic 2 to record fully, the matters 
occuring MRE ME es sien Saks occas costes ; 

5. Where a justice has omitted to perfe a a record, the cor- 
rect practice is to move fora rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.—ib.... 

6. A paper, purporting to be a transe ript, as a return to a 
certiorari, should not be received, unless it be certified 
by the justice, and returned with the writ.----ib........ 

7. It is no available objection, on _a case of forcible entry 
and detainer, brought up from a justice by certiorar?, that 
the process was issued by one justice, and the case tried 
by another. Their powers are co-extensive.----ib...... 

8. Appea!s to the circuit court, from the judgment of a jus- 
tice of the peace, are to be tried de novo.—-Murfs vs. 
Harding etal...... ‘ renee tnne 


JUDGMENT. 
1. To entitle a party to relief in a court of chancery, a- 
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gainst a judgment at law, where no fraud is charged in 
obtaining the judgment, it is necessary that he shew that 
he has used reasonable diligence to make his defence be- 
fore the proper forum.---- Mock vs. Cundiff.....+000+ 


2. Chancery will not relieve against a judgment at law, on 


the ground of its being contrary to equity, unless the de- 
fendant in the judgment was ignorant of the fact in ques- 
tion, pending the suit—or it could not have been receiv- 
ed as a defence—or unless he was prevented from avail- 
ing himself of the defence, by fraud or aecident-—or the 
act of the opposite party, uninixed with negligence or 
Geaplk GU Te path 08.6 icc ccccicccdevsrcecvtseens 


3. Therefore, where the bill stated that a judgment had been 


4. 


5. 


obtained on a note, given by cbmplainant to one W. N. 
M., or bearer----which note was transferred to the plain- 
tiff in the judgment----and before notice of the transfer, 
complainant had become the owner of a note for nearly 
the same sum, made bythe said W. N. M:---and complain- 
ant had employed an attorney to make a defence to that 
effect, who was prevented from making the defence by 
sickness---and judgment passed by nil dicit-—but the bill 
did not state that the off-set was delivered to the attorney, 
or that wiinesses had been summoned to prove it;--—-and 
it appeared further that complainant had not attended the 
court himself, and assien¢ed no cause for his negligence 
in that beha!f,---the bill was dismissed for want of equity. 
The transfer of a judgment carries with it a right to 
sue out execution, or to bring suit in the name of the ori- 
ginal plaintiff; and ¢ as any defence existing avainst plain- 
tiff, will be available t ) defendant, so any right the plain- 
tiff is entitled to, will be available to the assienee. There- 
fore,—where an assignn nt of a judgment and execu- 
tion, was made toa sheriff, in the month of June, which 
had come into his hands in November previous, it was 
held that the assignment did not extinguish his liability 
for failing to make the moncy previous to the transfer.— 
Bearvions Ve. Marshall. o0scc0ccccstesvsesdssrsvecus 
The judgment of a court having jurisdiction of the 
parties, and the subject matter is conclusive upon parties 
and privies—notwithstanding the record may abound 
with irregularities, which would authorise the reversal 
of the judgment, by a revising court : and if the proceed- 
ing be in rem, jurisdiction may well attach quoad the 
thing—though the person of the defendant be not peach- © 
ed by process.— Wyman et al. vs. Campbell et al..... 
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6. An order or decree of the orphans’ court, in a case with- 
in its jurisdiction, like judgments or deerees, in the or- 
dinary course of judicial proceedings, would not be void, 
or be collaterally impeachable ;---though the proceedings 
may discover errors, for which an appellate court, if di- 
rectly appealed to, should reverse.---ib ~++ 220 

7. In case of an order for asale of property, which sale has 
taken place,—if a judgment be reversed for error, in the 
record, the defendant can only obtain restitution of the 
money, while the purchaser shall hold the property.---ib. 23 

8. By the act of eighteen hundred and thirty-four, the le- 
gislature have prescribed a warrant to guide the courts 
in providing for a definite amenability to a judgment, and 
where that warrant has not been followed, and to the ex- 
tent to which it is departed from, the act of a court is void. 
-- Whitted vs. The Governor, §°c. .. , 

9. A payment by the sheriff, of the sum demanded by an 
execution in his hands, to the plaintiff’s attorney, for 
which the sheriff received an assignment of the judg- 
ment and execution, on his own book, from the attorney, 
made without the knowledge or consent of the defend- 
ant in the execution, isa payment and discharge of the 
judgment, and in law, has the same effect, and will be at- 
tended by the same results, as if made by the defendant. 
Boren et al. vs. McGehee. «0.0.00. 0000. 

10. The authority of an attorney ceases with his collection 
of the money demanded by the plaintiff’s judgment, and 
does not authorise him to sell or transfer any interest in 
a judgment, or in the note or bond on which the judg- 
ment is founded,----and therefore his assignment of a 
judgment to a third person, conveys no interest to the 
third person.----ib.... 

11. An assignment of a judgment and execution, if made in 
a proper manner, is not of itself notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the law does not re- 
quire him to keep such a bcok, is notice to no person of 
the assignment, except the parties to the transaction.---ib. 

12. An executicn issued upon a judgment which has been 
satisfied, but of which satisfaction no entry is made on 
the record, is not void, but voidable merely.—id........ 

13. A judgment by default, without a declaration, is bad on 
error,---nevertheless, if the only objection shewn by the re- 
cord, is the want of a declaration, the cause will be re- 
manded, that the plaintiff may obtain leave to perfect the 
pleadings, and a trial be had upon the merits.---- Benson 
vs. Campbell......... . 
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LANDS. 
1. No entry will create a legal title to lands, adverse to the 
government.— Wright vs. Swan......ceceeeeeeeees 
2.4 purchaser of lands from the United States before pa- 
tent, has an inchoate legal title, which may be conveyed 
toa ‘grantee of the purchaser, in the same manner as any 
other legal title, and the estate will be transferred by 
euch GorkPoyainee. 4B... .ccccccwscoscrasessedee 
An assignment of lands not under seal, can not invest an 
assignee with such a title as will enable him to maintain 
ejectment.— Ansley et al. vs. Nolan. «2... 2.0 cece eees 
. The mere reference in the caption of the Receiver’s 
certificate, is no sufficient evidence, that the right of a 
claimant to lands, was derived under the pre- “emption 
laws of the United States.---ib..... 2. cc eee cece eeeee 
. Under the statute authorising the form of action, as a 
substitute for the action of ejectment, and the practice 
which has grown up under it, a declaration for trespass, 
quare clausum Sregit, which contains no averment of 
title, or assertion that the action is instituted to recover 
possession of, and try titles to the lands described---- 
may be allowed.---- T'hrash vs. Johnson... 1... 0000000 
. An assignment by an instrument not under seal, of lands 
purchased of the United States, the evidence of which 
purchase, is the cirtificate of final payment by the as- 
signor to the receiver’of public moneys in the land 
office, is not wae to sustain an action of _— by 
the assignee. coves 
. The right to prey use of the waters of a stream, is com- 
mon to all the owners of a ljacent lands, and is inciden- 
tal to the possession of the lands, and a severance of the 
right can only be had by consent of those interested,— 
and the United States have no other rights, as the owners 
of lands, than is common to Jand-holders in the State, 
and when they grant a part of their domain, only such 
rights as are incidental to the land, pass to the purchas- 
er.— Hendricks vs. Johnson......s0secceccssesceces 
. By the common law, all proprietors of lands have the 
same rights to waters flowing through their domains, and 
one can not be permitted so to use them as to annoy those 
above or below him ; and successive actions lie in favor 
of those injured by impediments placed in the stream, 
against the wrongdoer, to effect their removal.— 7b..... 
9. A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by propounding his in- 
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terest, litigate questions with an applicant in the county 
court, at any time before a final decree.—ib.......... 


LEGACY. 

1. As a general rule, where a legacy is given, fo be paid or 
payable at a particular time, or when the legatee shall 
attain a particular age, the legacy is vested, and should 
he die before the happening of the sihann: the interest in 
the legacy will pass to his personal representative----the 
condition relating only to the time of payment, and the 
legacy being vested by the express terms of the gift.---- 
Gregg et al. vs. Bethed.. 0s cvesses , 

2. But whenever time is annexed to the payment of a lega- 
cy, and there is no express gift of the legacy, the legacy 
does not vest until the happening of the event. Insuch 
cases, however, if, from other parts of the will, it ean be 
gathered, that the testator intended that the le acy 
should vest immediately, such intention will control the 
general rule: for the rule itself, was devised as a means 


of expounding the will, and must, of course, yield to the - 


expressed intention of the testator.--ib...........056. 
3. Therefore, the following words, “I will and bequeath un- 
to my beloved grandson, G. H. S., three negro girls, viz: 
Nance, Betsy, and Susannah, &e. ~.-to be given to him at 
the age of twenty-one years, by my executor, &c.; provi- 
ded, that should my said grand- son die, leaving no wi- 
dow, or legally begotten children, then said negro girls, 
with their increase, shall return to my three daughters, 
M. A.” &c.----were held to vest the legacy bequeathed, 
immediately, and the remainder snpported as an execu- 
tory devise, was held to be limited after the creation of 
the fee, and the legatee entitled to the annual product of 
Ne PUTT TUTTE TTTT TT TTT ETT TT TET Tee 
4. Where a legacy is given, generally, without appointing 
the time for its payment, it vests immediately upon the 
testator’s death, though it be not demandable until the 
expiration of the period defined by law, aftcr the grant 
of letters testamentary, and if the legatee die before he 
is allowed to adopt coercive measures with a view to its 
recovery, his personal representative will be entitled to 
the legacy. _— Marr, ex'x vs. McCullough, adm’r. a 
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that the testator intend d the legacy should not vest un- 
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13. And an administrator d ecupy amore favorab’e 
pos tion, ii regard tot t of a legacy, thus be- 
qu.athed, than his intestate, (the legatce,) did, and can- 
not therefore be a'!owed to urge an objection to the pay- 
, ment to the lutestate wh ving, which would not have 
| 2en avai'ab'e. if made by the intestate himself.---ib.... 
14. So, where a 'eeatoo, in his ‘if-time, had reecived the 
fu'l asnount of such a’ , the ——- n of the exe- 
cutor exercised in ths payment, can not be impeached by 
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LEGATEE. 
1. The statute of 1830, (Aik. Dig. 1st ed. 252,) expressly 
authorises a decree by the county court, in favor of lega- 


tees.--- Williamson et al. vs. Hill... ..ecceceeeessveee 184 


LIEN. 

1. Where a constable levied on and sold property, already 
bound by executions in the hands of the sheriff, and paid 
over the money to the plaintiffs in the executions, in the 
sheriff’s hands, and the plaintiffs afterwards paid the 
same back to the constable, under advice that his le- 

and sale had divested the executions in the sheriff’s 
hands of their lien----it was held that the plaintiffs could 
not afterwards charge the sheriff with negligence, al- 
though he also was advised that the proceedings of the 
constable had divested the executions in his hands of their 
lien and had acted under that advice.----Harrison vs. 
Marshall for use, §°C.. 6.0 .0eveeeveees 

2. The lien of executions, in the hands of the sheriff is not 
divested by a subsequent levy and sale, by a constable of 
defendant’s effects, notwithstanding the act of eighteen 
hundred twenty-eight.--ib.....ese cues eeesocevenes 


MALICE. 

1. A defendant in an action of slander, can not shew the 
truth of the words charged as slanderous, in mitigation 
of damages ; but any facts or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.---Kennedy vs. Dear. 

2. Malice is essential to be shewn, in an action of slander; 
and therefore, where a defendant had charged plaintiff 
with perjury for having used the term “violent,” in an 
affidavit describing an assault and battery, committed by 
defendant on plaintiff, the legal import of which term 
appears to have been misapprehended, ---it may be shewan, 
in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.”---id 


MANDAMUS. 

1. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.--- Perryman, §c. 
vs. Burester 
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MILLS. 

1. Parties aggrieved by the determination of the county 
court, in proceedings under the statute of eighteen hun- 
dred and twelve, entitled, “an act to amend an act, enti- 
tled an act to encourage the building of public mills, and 
directing the duties of millers;” and taking an appeal to 
the eircuit court, must do so in term time, and the evi- 
dence taken, if certified by the Judge, in the absence of a 
bill of exceptions, will be presumed 1 to be all the evidence 
acted on by the county court, and any other evidence 
must be presented by bill of exceptions.— Hendricks vs. 
pn SOPOT TUT TET ETTORE TREE TTT TOC Te Te Te 

2. The actof eighteen hundred and twelve, (Aik. Dig.324,) 
does not contemplate the exercise of any discretion by 
the county court, in proceedings under a writ of ad quod 
damnum, and if none of the injuries named in the statute 
are likely to ensue, the application for the erection of a 
mill or mills must be granted; if otherwise, the applica- 
tion must be rejected. The statute does not provide for 
the determination of conflicting claims, in relation to the 
appropriation under the statute, of the same water power. 

3. The first applicant for the benefit of the writ, under the 
act, acquires an inchoate right to the privileges confer- 
red by the statute, and if he proceeds in the case with 
reasonable diligence, he is entitled to a decree establish- 
ing his mill. ‘Adverse rights are to be compensated by 
damages assessed by the jury of inquest.—ib......... 473 

4. A land proprietor who apprehends injury from the con- 
templated erection of a mill, may, by propounding his in- 
terest, litigate questions with an applicant in the county 
court, at any time before a final decree.—ib.........+ 473 

5. The applicant for the privileges of the writ of ad quod 
damnum, must conform in all things, to the judgment of 
the court granting his application, or ‘rely upon his com- 
mon law rights, —and if he do not conform to the judg- 
ment of the competent tribunals, or anticipates their fa- 
vorable determination, and by erecting his mill causes 
injury to others :—those injured are entitled to all the 
common law remedies against him.—?2b.......+.+++++ 473 

6. It is wholly unnecessary to insert any day in a writ of 
ad quod damnum, for holding the inquest when the ap- 
plication is made by one owning lands on both sides of a 
Water course, and when the application does not seek for 
the condemnation of lands belonging to others for an 
abutment, ditch or canal. ‘The only reason why a day, 
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in such cases as seek a condemation, is required to be in- 
serted, is, that the sheriff is required to give Letice to the 
proprictors of the .auds sougiit to be coudemucd ten days 
before the time at witch the inquest is to be lield.--ib... 
7. Where one begius the erection of a mii, and com .ctes 
it, after the app.ication of another to the county court for 
the writ of ad quod dammniin, aid for the purpose ot de- 
feating the right acquired by the app ication, he is enti- 
tled to no commisseration if his mi be overti wed, and 
to no redress against the party who was proceeding 


lawfully to obtain a confirmation and establishment of 


ee ETP TET CT CTY CTTCET TCT LT CUTE Te 
8. A plea in abatement can not be sustained to a writ of ad 
quod damnum, sued out under the act te eighteen hun- 
dred and twelve aforesaid,----it is who!!y an ea parte pro- 
ceeding until the return of the inaninit n, When any one 
interested i in the subject matter, may appear wth er w.th- 
out process served on iim, a oa cout. st the ¢ aim of the 
ME cas nine bbe Fhe bbds F¥encwin case en 
9. Where defects appear in the writ cr inquisition, they nay 
be reached by a motion to quash the same, aid if so dis- 
posed of, other process cou d then be awarded, aud on its 
return, the cause procecd to final judgment, from: whieh 
an appeal can be take +n by any one previo ai ayaty be- 
IN, cc séedincvecacspcacencaposesas 


MOTION. 

1. Where notices seeking to render a sheriff and his seeuri- 
ties liable for monies collected on excecution, ard which 
it is alleged he has not paid ovey, are returncd execut.d; 
they must be produced at return term, arid the motion in- 
dicated by them, submitted, or they wi.! be he!d to have 
spent their force and avai abi ity.-- Browghion et a’. vs. 
The President and Directors of the Bank of the Siate 
Of Alabama... see ver sees sree eeereeen cere eee ees 

2. A notice to the sheriff a'one, eanpadk the statutes of 1819 
and 1826, authorises a judg: nent against him and his se- 
curities, or any one, or either of th «nr a for moneys col- 
lected on a fi. fa. and not paid over on demand duly 
ry Pe en ery ete errr 

3. A notice in such a case should contain as‘atemert cf cve- 
ry thing to be proved, in order to a ree v ry.—ib...... 

4. And a specia! de mand on the sher: ff shou d be made, 

averred, and proved.—ib....ccccesevsceccceccceses 
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NON-CLAIM, STATUTE OF. 
1L. The statute of non-c'aim, presents a complete bar to an 
action against an exccutor or adininistrator, sceking to 
recover a ¢ aim against the estate of the testator or intes- 
tate, not presented within eighteen montlis alter the cause 
of action lias accrued, or within the same time after the 
grant of letters testamentary or of administration; and 
semble,a creditor or any other person interested in the dis- 
tribution, has an equa’ right with the executor or adniin- 
istrator, to insist on a plea to that effect.—_WeBroom et al. 
vs. The Governor, OP. 5 es tem aids ba salaees @ ane aceon wate eer 
. In an action, seeking to recover of the sureties to a sheriff’s 
bond, moneys, which it is alleged, were collected by the 
sheriff, since deceased, and whieh he failed, in his life- 
time, to pay over, and a demand for which was not pre- 
sented to his administrator withm eighteen mouths after 
the grant of letters of administration, a p! 


ree) 


lea, setting forth 
the death of the sheriff, the administration, and the non- 
presentation by the creditor, within the eighteen mouths, 
was he'd to contain no lega! defence to the action, and 
that a demurrer to it was properly sustained.---ib.....6. 


NOTICE. 

1. A personal representative can not object to a notice re- 
quired in settlement of the estate, for the want of regu- 
larity; it not being intended for his advantage, but for 
the benefit of creditors and distributees.— We//iamson et 
Wl, C0, TE occa ctdscvondeses (+b ceevendernon anaes. T 

2. An assignment of a judement a: d exccutien, if n ade in 
a proper manner, is not of itse’f notice to any one, and 
therefore an assignment on the sheriff’s memorandum 
book of executions in his hands, as the 'aw does not re- 
quire him to keep such a book, is notice to no person of 
the assignment, exeept the parties to the transaction.---- 
Boren et al. vs. McGehee. ...ccccccccccccsccccvece & 


OWNERSHIP. 
1. By a contract in the ordinary form of a bi"! of 'adirg, by 
which one man agrees to have received of another, some 
artic'e of mere iandise, to be de ivered to a third, who is 
to pay the fr ight---te tt ¢ by the shipment, co ins/anit, 
passes to the cons gnee.--- Jones et al. vs. Nias &* Neolt.. 1 
2. Tne bil of ‘ading is not so ene usive, upon the ques- 
tion of owuership, as to prohibit the intreduetion, in scme 
cases, of proof to that polit.--- ib... eee eee cece ee eeeee L 
3. One interested in a steam-boat, as part owner, may sell 
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his interest, without consulting the other joint owners.— 

4. The mere fact of being joint owners of a vessel, does not 
make the parties liable, as co-partners—the liability of the 
owners is consequent upon its employment: and if the 
owners of a vessel are not concerned in its navigation, 
they can not, upon the ground of ownership, be charged 
for the loss of goods shipped on board of it.—ib........ 

5. But if they are entitled to its earnings, and jointly liable 
for its losses, they may be regarded a as partners, so far as 
it relates to all liabilities incurred by the injury or de- 
struction of the vessel.—ib....... 

6. If a joint-ownership be once shewn to have existed, its 
continuance may be presumed, unless it be proved that 
it has ceased.—2b... 


PARENT. 
1. It is competent for the county court to set aside the claim 
of a father, to the wardship of his child’s estate, in favor 
of a stranger, if it appear that the father is unfit for the 
station; and therefore the relation of parent forms no ex- 
clusive claim to the wardship.---Huie vs. Nizon et al... 


PARTNER. 
1. In a declaration by a surviving co-partner, for goods, 
wares and merchandise, sold and delivered to defendant, 
by the co-partnership, it is sufficient, (after verdict,) that 
the plaintiff sets out in the commencement of his declar- 
ation, the character in which he sues: it may be connec- 
ted with his name wherever it is mentioned in the decla- 
ration.— Hill vs. McNeil, survivor, §C..... 06000 eens 


PENAL STATUTE. 
1. No recovery can be had on a penal statute, after its re- 
peal.—F'reeman vs. The State.... 


PLEADINGS. 
1. In a declaration by a surviving co-partner, for goods, 
wares, and merchandise, sold and delivered to defendant, 
by the co-partnership, it is sufficient, (after verdict, that 
the plaintiff sets out in the commencement of his decla- 
ration, the character in which he sues: it may be con- 
nected with his name wherever it is mentioned in the de- 
claration.—_ Hill vs. McNeil, survivor, §°C...6. 0.00005 
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2, In an action or motion against a sheriff or his securi- 
ties, to recover moneys collected by him, and which 
it is alleged he has failed to pay over, an averment 
that a demand had been made before action brought, is 
essential, and a defect in this behalf will vitiate the de- 
claration.— McBroom et al. vs. The Governor, §c..... 

3. The statute of non-claim presents a complete bar to an 
action against an executor or administrator, seeking to 
recover a claim against the estate of the testator or intes- 
tate, not presented within eighteen months after the cause 
of action has accrued, or within the same time after the 
grant of letters testamentary or of administration ; and 
semble, a creditor, or any other person interested in the 
distribution, has an equal right with the executor or ad- 
ministrator, to insist on a plea to that effect.—ib........ 

4, In an action seeking to recover of the sureties to a sher- 
iff’s bond, moneys, which it is alleged were collected by 
the sheriff, since deceased, and which he failed, in his 
life-time, to pay over, and a demand for which was not 
presented to his administrator within eighteen months af- 
ter the grant of letters of administration, a plea, setting 
forth the death of the sheriff, the administration, and the 
non-presentation, by. the creditor, within the eighteen 
months, was held to contain no legal defence to the ac- 
tion, and that a demurrer to it was properly sustained.— 
Ge ccecccccccsesssscoscctseseeces pa ebedewes cess 

5. Where a plea is erased, by drawing a pen over it, the 
court will, if necessary, presume that it was done by 
leave of court— Broughton et al. vs. The President 
and Directors of the Bank of the State of Alabama... 

6. A defendant in an action of slander, can not shew the 
truth of the words charged as slanderous, in mitigation 
of damages ; but any facts or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.--- Kennedy vs. Dear. 

7. In cases where the plaintiff is by law authorised to dis- 
continue, he may do so, as to any of the defendants in 
his declaration, without an order of court.— Wheeler et 
al. vs. Bullard.......eeeeees wae 

8. But where a defendant pleads to the action, he admits a 
declaration, and if he withdraws his plea, he admits that 
his defence can not be maintained, and no presumption, 
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either of law or fact, can arise in his favor.—ib........ 352 


9. Where a suit is once continued, and then successfully 
resisted, by defendant, and afterwards a new trial is grant- 
ed: and at the next term, the pleas are withdrawn and 
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judgment rendered---the defendant can not be permitted 
to urge, in error, tie waut of adce aration, or a defeet in 
the dee aration, i one be before tie court.----ib.... 6. ee 
10. Lu debt oo aa adimiutstravion boud, itis no va id objcetion 
to tae dee aration, t..at it does not Gi c.ose that the assets 
in the hands of the adininistrator, were chargcab e with 
the demaud sued on, or tuat they were of va ue suflicient 
to disciiarge it, aiter the payment of al. Claims c1.tit.cd tu 
priority.— T'homson, Judge, \ve. use vs. Searcy and 
PE 166 6000s ha VEE Rel h004 0d ae cdecneneenees 
11. Nor is it a good objcetion to the dee aration, that tle 
names of aii the paintifis in a judgmeut recovered a- 
gainst the administrator, are net sct forth. Newbie, that 
the former judgment is not the foundation of the ae- 
tion on te boud, and need only be recited as a fact, the 
existence of whic), is indisy enable to enable the plain- 
ee WO TOE. in 65 ohne 400ssede ner cecscneoees 
12. A judgment by defan't, without a dee aration, is Lad ou 
error, —nevertieless, if the ou'y objection shown by the 
record, is tie waut of a dee’aration, the cause wil be re- 
manded, that the p'aintiff may obtain leave to pertect the 
p'eadings, and a tria! be had upon the merits.---Benson 
WR. Cope pOell. occ ccincccweisasccionscns sessccssons 
13. Under the statute authorising the form of acticn, as a 
substitute for the action of ejcetment, and the | ract ce 
wich has grown up under it, a dee aration for trespass, 
quar. clausum fregit, which contains no avermeut of 
tit'e, or assertion that the action is institutcd to recover 
possession of, and try tit es to, the !ands described---- 
may be a'lowed.---- Thrash vs. Johnsont..cc.c cece ecees 
14.°A plea in abatement can not be sustained to a writ of 
ad quod damnum, sued out, under the act of cighteen 
hundred and twe!ve—it is who!ly an er parie proceed- 
ing, unti! the return of the inquisition, when any 
one interested in the subject matter, may appear, with 
or without process served on him, and coutest the c!aim 
of the app!icant.— Hendricks vs. Johnsont....+....005 


PROMISSORY NOTE. 
1. Where one makes a promissory note, negotiable at hank, 
and the bank becomes its purehaser,—no set-off can be 
allowed against it in favor of the maker against the payee. 
In suc a note, the maker imp'iedly stipu’ates that he 
will forego every defence agaiust the payee, and all in- 
tervening holders, and it would bea fraud on the bank 
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to set up off-sets against a note, under such circumstances. 
Eomanmel'vs. Atwood)... ive sd.ecegsccesceeaecaces 
2. Where one executed an instrument coetaneous with a 
promissory note, negotiable in bauk, by which he bound 
himself to give a satisfactory endorser on the note, to en- 
able the holder to negotiate tle same to his satisfaction, 
—it was held that the instruinent must be taken to be an 
incident to the promissory note, and equa lly binding 
with the note, and could not be considered a mere gr ratul- 
Le SELLE EL ELT ECE TES Tee trnctscesspapaee 
3. And where a promissory note, accompanied by an instru- 
ment thus made sagas hegotiable---in an action on the note, 
by the indorsee, it was h: ‘Id, that evidence of an off-set 
against the payee, was not a ors Sible,— 2b... 22 oecne'e 
4. The statute of eighteen inn d and twenty-eight, defi- 
ning the liability of indorsers, &c. rc] cals, by implica- 
tion, so much of the act of £ cinch teen hundred and twelve, 
as prescribed the steps necessary to be taken by the hoid- 
er of indorsed paper, in order tocharge theindorser. It 
requires that a recovery shall be sought ae the ma- 
ker, by suit prosecuted as scon as may be after the ma- 
turity of the endorsed paper, except in cases of bills of 
exchange, and notes payable in baunk—and if such suit 
prove unproductis ive, then the phe user may be proceeded 
against. ‘The contract of the indorser ts therefore condi- 
tional, and is an undertaking to | ay to the indorsee, up- 
on the performance of the conditions imposed by the 
statute.— Ivey vs. Sanderson... 6... .cecceceecsesecs 


RECEIVER’S CERTIFICATE. 

1. The mere reference in the ‘caption of the Receiver's 
certificate, is no suflicient evidence, that the right of a 
claimant to lands, was derived under the pre-emption 
laws of the United States.---Avs/ey et al. vs. Nolan..... 


RECOGNIZANCE. 

1. The remedy by scire facias, upon a recognizance estrea- 
ted, is given by statute, and only maintainable upon the 
supposition, that the lic ‘bility r which it seeks to redress is 
authorised by legislative act. ‘That hypothesis failing, 
the defendant can not be charged.-- Whitied vs. The Go- 
Pedi HO v.c cc cideccccsessecccccccstisncstateses 
2. By the act of eighteen’ hundred and thirty-four, the le- 
gislature have prescribed a warrant to guide the courts 
in providing for a definite amenability to.a prc and 


where that - warrant has not been fcllowed, and to the ex- 


Gp. 65 


il 
1 
rf 





586 INDEX. 
tent to which it is departed from, the act of a court is void. 


3. Where a recognizance recites, that the recognizor freely, 
voluntari'y, aud of his own will-and pleasure, took upon 
himseif the ob igation it imposes----the recoguizor is es- 
topped from afterwards setting up, in an action by seire 
facias upon the recognizance estreated, that it was ex- 


RECORD. 

1. Where a justice has omitted to perfect a record, the cor- 
rect practice is to move for a rule on him, to make cer- 
tain amendments, shewn to be material, and if he fail, 
then to shew cause, and if the cause shewn be insuffi- 
cient, a mandamus should be awarded.--- Perryman, §*c. 


2. Where two records or papers, which are quasi records, 
are made or issued on the same day, parol evidence is ad- 
missible to shew which of the two was prior in poiat of 
time. It is the duty of the clerk of the county court to 
issue writs ad quod damnum, and an error of the clerk 
can not have the effect to prejudice the right of a party 
suing out such a writ, and if such a wnit issued under 
the act of eighteen hundred and twelve, be quashed for 
the reason that a b!ank was left in the same when issued, 

- the party making the app'ication, will not be prevented 
from sting out a new writ in any reasonable time after 
the first writ is quashed, supported by his first applica- 
tion.——Hendricks vs. Johnson......cececececececeee AT 


RIGHT OF PROPERTY, TRIAL OF. 

1. In atrial of the right of property between a plaintiff in 
execution anda third person, it does not devolve on the 
. former, to produce the judgment on which the execution 


2. The statute of eighteen hundred and twenty-eight, en- 
joins it upon a jury, when they find property subject to 
execution, to find the value of each article separately ; 
but the claimants of property levied on by virtue of an 
execution, have no right to complain that a jury are un- 
able to do so, as it places them in a more favorable con- 
dition than they would otherwise be.----ib...........-. 44 

3. There is no statute authorising the rendition of a’ judg- 

ment against a surety for costs, in a bond for the forth- 

“coming of goods levied on in execution, and claimed by 
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a third person,----and without the authority of a statute, 
such a judgment. is irregular.—ib..... 2.6 e eee eeee 
4, A verdict of condemnation, followed by a judgment, is 
conclusive against the right of the claimants, and all per- 
sous claiming under them; and the question of liability, 
to the satisfaction of the execution, cannot be again Jiti- 
gated in any subsequent controversy.—-ib......... eee: 


ROADS. 

1. A writ of error will not lie to revise the judgment of 
the court of commissioners of roads and revenue, in re- 
lation to a refusal to lay out a road.— Hill vs. Bridges. 

. Cases may arise in which an improper action of that 
court, if an injury was about to result to an individual, 
might be controlled by the court of chancery.----ib..... 

3. By the statute of 1836, to amend and consolidate the 

laws on the subject of the public roads, the erection of, 
or casting an obstruction across a public road, is the of- 
fence made indictable, and before any one can be con- 
victed under the same, he must act, and not remain mere- 
ly passive, by suffering the obstruction to remain after 
the passage of the act, which he had erected before its 
passage.— Freeman vs. The State.......scecccesees 
4. Where a defendant, since the passage of the act aforesaid, 
instead of merely suffering the obstructions to remain, 
within twelve months before the finding of the indict- 
ment, does, by himself or his agent, any act shewing an 
intention to preserve a nuissance, such, for example, as 
making up the fence, laying on rails, or other materials 
to raise or preserve the fence: such an act would expose 
the offender to the penalties in the statute contained.—ib. 


wo 


ROADS AND REVENUE, COMMISSIONERS OF. 
1. A writ of error will not lie to revise the judgment of the 
court of commissioners of roads and revenue, in relation 
to a refusal! to lay out a road.— Hill vs. Bridges......+ + 
2. Cases may arise, in which an impropet action of that 
court, if an injury was about to result to an indiv idual, 
might be controled by the court of chancery.—2b...... 


SALE. 
1. The several statutes of this State, passed in 1818, 1820 
and 1822, touching the jurisdiction of the orphans’ court, 
in relation to a sale of the estates’ of deceased persons, 
are all in force, and must be construed together,--there 
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is no wantof harmony between them.-- Wymanet al. vs. 
Campbell et al. ........ ey. eye eee eee 
2. And if there were, the law never favors the repeal of a 
statute, by implication, unless the repugnance be appa- 
rent, or in their operation they be irreconceilable.---2b.. . 
3. The orphans court derives it entire jurisdiction, in refe- 
rence to an order of sale of the real estate of deceased 
persons, from the legislation of the State ; and if no war- 
rant can there be found for the acts of the court, those 
acts must be taken to be coram non judice.--ib.....++ 
4. Proceedings in the orphans’ court, in order to a sale of 
the realty, are in rem, against the estate of an intestate, 
and not in personam; and therefore plenary jurisdiction 
is vested in_the court, over éhe thing, though the party 
in interest be not notilicd of the pendency of the proceed- 
ing:—the orphans’ court acquires a potential jurisdiction 
over an estate, by the death of an aicestor, and such ju- 
risdiction is in actual exercise, when the court assumes 
to act upon the report of commissioners, who disclose 
the fact, that*a division of the estate can not be equita- 
bly made, without injury to the heirs.—ib.... 0... eee 
5. In case of an order for a sale of property, which sale has 
taken place,—if a judgment be reversed for error, in the 
record, the defendant can only obtain restitution of the 
money, while the purchaser shail hold the property.---id. 
6, And so where an administrator omits to givea bond, on a 
sale of real estate, according to |aw—-the omission does 
not avoid the sale. ; 
7. Where particular forms are pointed out for the execu- 
tion of a power, however immaterial they may appear in 
themselves, these forms are considered as conditions, the 
observance of which can not be dispensed with, and it 
is necessary that an administrator should do every thing 
required by the order of the court to be done, previous 
to the sale.—ib.....-.. ce wees Lbesnacolandenneds 
8. But the purchaser can not be prejudiced, by the omission 
of an administrator to perform an act incumbent upon 
him, after the sale-—The interest acquired by the pur- 
chase, can not be lost, by a failure, on the part of the ad- 
ministrator, to make a return to the orphans’ court, of 
the proceedings under the order authorising the sale.—7d. 
9. The second section of the statute of eighteen hundred 
and eighteen, entitled “ an act concerning judicial pro- 
ceedings,” authorises the county court to proceed, on pe- 
tition and citation, to order the sale of land belonging to 
the estate of a deceased person, when the estate or those 
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entitled to inherit the same, would be less injured by a 
sale of the real property than slaves..— Couch and Ro- 
binson ve. Campbell et al..s..ccciiccsces sammtate ob 
10. The jurisdiction of the orphans’ court over the,real es- 
tate of an intestate is put in full exercise, when that court 
makes an order for the issuance of a citation to the heirs, 
to shew cause why tlic same should not be sold, upon 
the suggestion of the administrator, for the payment of 
debts due by the iniestate.—ib..... poo oboe eene ds 
11. A latent interest existing in the sheriff, in the avails of 
an execution, and not appearing on the record, wiil not 
affect a purchaser at a sale under such execution, who 
has no notice of the sherill’s interest.----Poven et al. vs. 
PP TCC CT ETT CCT COT ee 


SCIRE FACIAS. 

1. The remedy by scire facias, upon a recognizance estrea- 
ted, is given by statute, and only maintainable upon the 
supposition, that the liability which it seeks to redress, is 
authorised by a legislative act. ‘That hypothesis failing 
the defendant can not be echargeed.— Whitted vs. The Go- 
DORM, Gene vce cvccccesscvwndes eeeeaserseevacass 

2. Where a recognizance recit ‘ecognizor freely, 
voluntarily and of his own will and pleasure, took upon 
himself the obligation it imposes—the recognizor is es- 
topped from afierwards sctting up, in an action by scire 
facias upon the recognizance estreated, that it was ex- 
A Fe Bia oie soe cc eaeyteasdisanen 


— 
-- 
- . 
—) 


SET-OFF. 

1. Where one makes a promissory note, negotiable at bank, 
and the bank becoines its purchaser,—no set-off can be 
allowed against it in favor of the maker against the payee. 
In such a note, the maker impliedly stipulates that he 
will forego every defence against the payee, and all in- 
tervening holders, and it would bea fraud on the bank 
to set up off-sets against a note under such circumstances. 
pO eo, Ae ee Pe re 

2. And where a promissory note, accompanied by an imstru- 
ment thus made, was negotiable—in an action on the 
note, by the endorsee, it was held, that the evidence of 
an off-set against the payee, was not admissible.—ib..... 


SHERIFF." 
1. A sheriff, who is an agent appointed by law, to col- 
lect money on execution, may lawfully hold it, until.a 
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590 INDEX. 
demand or request is made by’one entitled to receive it. 
He is not bound to search out the plaintiff, ‘and tender 
him the money collected, or px ty it into ecourt.—VeBRroom 
etal. vs. The Governor, ea 
2. In an action or motion against a sheriff or his seeuri- 
ties, to recover moneys collected, by him, and which 
Sy it is alleged he has failed to pay over, an averment 
that a demand had been made before action brought, is 
essential, and a defect in tuis behalf will vitiate the de- 
SE — Es nos ccc se seg Sidi ese sedeseccaoesios 
3. In an action seeking to recover of the sureties to a sher- 
iff’s bound, moneys, which it is alleged were collected by 
the sheriff, s since deceased, and whieli he failed, in his 
life-time, to pay over, and a demand for which was not 
presented to his administrator within eighteen inomtne af- 
ter the grant of letters of administration, a plea, setting 
forth the death of the sheriff, the administration, and the 
non-presentation, by the creditor, within the eighteen 
months, was held to contain no legal detence to the ac- 
tion; and that a demurrer to it was properly sustained.— 


4. Mere passiveness a!so on the part of the creditor, does 
not discharge a surety toa sherifl’s bond, as the credi- 
tor is under no legal ob'igation to be active, exeept at the 
MONEE OF Rien Geapety.-—i.. 5 ok és a's fsa Shee fhe wees 

5. Where notices seeking to render a sheriff and his securi- 
ties liable for monies collected on execution, and which 
it is alleged hie, has not paid over, are returned executed; 
they must be produced at return term, anid the motion in- 
dicated by them, submitted, or they will be held to have 
spent their force and availability.—Broughion et al. vs. 
The President and Directors of the Bank: of the State 
Of AlabamMd’... oo. . sw. cevrcccccdeccccedeccccesers 

6. A notice'to the sheriff alone, under the statutes of 1819 
and 1826, authorises a judgment against him and his se- 
curities, or any one, or either of the m, for moneys col- 
lected on a fi. fa. and not paid over on demand yer 

7A notice in such a case should contain a statement of eve- 
ry thing to be proved, in order to a recovery.—ib...... 

8. And a special demand on the sheriff should-be made, 
averred, EE il 

9. Where a constable levied on and sold property, already 

bound by executions in the hands of the sheriff, and paid 

over the money to the plaintiffs in the executions, in the 
sheriff’s hands, and the plaintiffs afterwards paid the 












































33 


48 


48 
48 
48 








INDEX, 


same back to the constable, under advice that his le- 
vy and sale had divested the executions in the sheriff’s 
hands of their lien---it was. he'd that the plaintiffs could 
32 not afterwards charge the sheriff with negligence, al- 
though hé also was advised that the proceedings of the 
constable had divested the executions in his hands of their 
lien and had acted under that advice.----Harrison vs. 





Marshall for use, §°c....... s:$ ai els dar bite abs aca a ene ae 
10.The lien of executions, in the hands of the sh 1eriff, is not 
32 divested by a subsequent levy and sale, by a constable of 


defendant’s effects, notwithstanding the act of eighteen 

hundred twenty-eight.---ib.. 5... cc cece ccccccec aloes 

11.A payment by the sheriff, of the sum demanded by an 

execution in his hands, to the plaintiff’s attorney, for 

which the sheriff reecived an assignment of the judg- 

ment and execution, on his own book, from the attorney, 

ake without the knowledge or consent of the defen d- 

ant in the exe eg ay is @ payment and discharge of the 

judgment, and in law, has the same effect, and will be at- 

tended by the same results, as if made by the defendant. 

2 Bove Ot Oh. 08. FEC. 56a cop ean cedie desk wens 
12. An assignment of a judgment and execution, if made in 

a proper manner, is not of itself notice to any one, and 

therefore an assignment on the sheriff’s memorandum 

3 book of executions in his hands, as the law does not re- 
quire him to keep such a book, is notice to no person of 

the assignment, except the parties to the transaction.---- 

13. A latent interest, existit 1¢ in the sheriff, in the avails of 

an exec it'on, and not appearing on the record, will not 

affect a purchaser at a sa'e under such execution, who 


has no notice of the sheriff’s interest.—ib.........06. 
3 . 

SHERIFF'S RETURN. 

1. A sheriff’s return upon an execution, when made in 
pursuance of law, is matter of record, and in all cases, 
where the execution is admissible as evidence, the re- 

3 turn is also evidence.----Hardy et al. vs. Glascoig nes & 
FRG son cceccesscnsseeipeccdscessesescspesene 
3 

SLANDER. 

3 1. A defendant in an action of slander, can not shew the 


truth of the words charged as slanderous, in mitigation 
of damages; but any facts or circumstances, which will 
rebut or repel the presumption of malice, are properly 
admissible under the general issue.--- Kennedy vs. Dear. 
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»,@ Malice is essential to be shewn, in an action of slander; 
* and therefore, where a defendant had charged plaintiff 
with perjury for having used the term “violent,” in an 
affidavit describing anassault and battery, committed by 
defendant on plaintiff, the legal import of which term 
appears to have been misapprehended,---it may be shewa, 
in mitigation of damages, and to rebut the presumption 
of malice, that defendant uttered the slanderous words 
with reference alone to his understanding of the plain- 
tiff’s use of the term, “violent.”=ib..........00...5. 90 


SLAVE. 
1. The capacity of aslave, so far as relates to a bequest of 
freedom, forbids his being acestui que trust: there fore, 
where one, by his last will at id testament, bequeathed 
freedom after his death, to his s!ares,:it was held that they 
were not, under the will, entitled to freedom, but must 
be held subject to distribution, according to law, as in 
cases of intestacy.— T'rotter, adm’r vs. Blocker §° wife 
Baio dcneciscesgucsccpescscoesscodesonctacevs, SED 
2. Slaves in this country, are not analogous, in their con- 
dition, to the villeins of the feuda! ages, but may be more 
aptly compared to the slaves ef the ancient Greeks and 
Romans. They have not the capacity to take property, 
either by purchase or descent; and as it regards their 
transmission from owner to owner, they are considered 
as personal property,—-things, rather than persons.—ib. 269 
3. The first artic!e of the constitution of Alabama, in rela- 
tion to slaves, is eqnivalent to a positive inhibitition of 
the right of the owner to emancipate them, except only 
under such regu!ations as the legis!ature may prescribe. 
But even under the statute of eighteen hundred and 
thirty-four, slaves can not be emancipated, in this State, 
by will, either absolutely or upon condition, as such at- 
tempt at emancipation, would not be a compliance with 
the legislative direction.—ib.... 6... eee eeeeeeeeeeeee 269 


STEAM BOAT. 

1. One interested in a steam-boat, as part owner, may sell 
his interest, without consulting the other joint owners.— 

2. The mere fact of being joint owners of a vessel, does not 
make the parties liable, as po-pextners —the liability of the 
owners is consequent upon its employment: and if the 
owners of a vessel are not concerned in its navigation, 
they can not, upon the ground of ownership, be charged 
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for the loss of goods shipped on board of it.—ib....... 
3. But if they are entitled to its earnings, and jointly liable 
for its losses, they may be regarded as partners, so far as 
it relates to th liabilities incurred by the injury or de- 
struction of t! SSCL. —U0..2 ce cacesccccebpescences 
A. If a joint- oat be once shewn to have existed, its 
continuance may be presume d, unless it be proved that 


it has ceas G.- en ue ihe Peace ee 


SURETIES 
1. In an action seeking to recover of the sureties to a sher- 
iff’s bond, moneys, which it is alleged were collected by 
the she riff, s since deceased, and which he failed, in his 
life-time, to pay over, and a demand for which was not 


presented to his adm ‘ator within eichteen months af- 
ter the crant of lett administration, a plea, setting 
: yee . ne eee 5 
forth the death of th rill, the administration, and the 


non-presentation, by the creditor, within the eighteen 
months, was he'd io contain no legal defence to the ac- 
tion, and that a demurrer to it was properly sustained.— 
Me Broom et al. VS. ‘l ¥ ( favernor. &c. Set COO SS OHSS 
. Mere passiveness also on the part of a creditor, does 
not discharge a surety to a sheriff’s bond, as the credi- 


tor is under no legal obligation to be active, except at the 
request of the st a eee ee 
3. An arrangement between a creditor and the debtor, where- 


by time is given to the latter, cannot prejudice the sure- 
ties---no evidence being produced, shewing a knowledge 
of, or acquiescence on thie part of the sureties, to such ar- 
rangement.—Hvere/i et al. vs. T'he United States...... 
4. So, where a bani made an arrangement with its debtor, 
by giving time, and tlicre was no evidence of a know- 
ledge of the matter by the sureties, it was held to be er- 
roneous for a court to charge, that from the acts of the 
bank, a jury might infer a knowledge of the arrange- 
A =p made with the debtor, by the sureties.—ib....... 
In an action by a surety against his co-surety, for mo- 
” am paid, laid out and expended, on account of the co- 
suretyship, it is not necessary to aver and prove that the 
principal or principals have been prosecuted to insolven- 


CY.— Roberts Vs. AdAMS. si ccicccccescocssevsences 
6. The right of a surcty to sue his co-surety, is consequent 


upon the legal paym nt of the money for which the sure- 
ties were jointly bound; notwithstanding, the statute of 
this State, also authorises one co-surety, who has paid 


6p H6 
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mohey on a judgment, to move against another for his 
proportion of the de bt, when the principal debtor has 


proved inso!lvent.——iD.......eeceercceeccecs oeecees 
7. An action can be well maintained upon the administra- 
tion bond against the sure 2 Ss; alter the plaintiff’s claim 
has been ascertained by judgiment, as aforesaid, upon an 


allegation, that the administrator has wasted more than 
an equal amount of the goods and chatte!s of the intes- 
tate: and that also, be fore, a devasiavitis fixed upon the 
administrator, by a judgment recovered against him per- 
sonally. ---- Thomson Judge, Sc. use vs. Searcy and 
ti ntininsdesdawnes d62b06adsnesednckesei 
8. The same rule prevails at this time in Virginia, Kentuc- 
ky, New York, Connectieut and Massachusetts ; and in 
Indiana, on the bond required of a justice of the peace. 
9. The rule also prevails in the King’s Bench and common 
pleas, where the executor or administrator is alone 
sought to be charged.—ib..... ccc eee e eee eee eeee 
10. In Ohio and South Carolina, a devastavit must be first 
ascertained by judgment previously obtained----though in 
Ohio an action may be maintained against the surety, 
upon the bond of a guardian without first obtaining judg- 
ment against the principal.---ib.. 0.6.2... cece eee ees 
11. But the sureties to an administration bond can not be 
charged beyond the amount of assets of the intestate, 
which came to the hands of the administrator ; and there- 
fore in an action on the bond against the sureties, the ju- 
ry must not only find the issue for the plaintiff, but also 
the extent to which the administrator has wasted the as- 
<, PPE a0 aees bons reerceccederccecesceseces 
12. Though the administrator, when sued alone, may be 
charged for a constructive wasle, yet to authorise a reco- 
very against his sureties, an actual devastavit must be 
BIE, osc cccsvcsasecscccccaccccccccssccess 
13. There is no statute authorising the rendition of a judg- 
ment against a surety for costs, in a bond for the forth- 
coming of goods levied on in execution, and claimed by 
a third person,----and without the authority of a statute, 
such a judgment is irregular.—Hardy etal. vs. Gascoignes 


SEs sore ccc sesswcccccscbesesccsessbesesees 


TRESPASS TO TRY TITLES. 

1. Under the statute authorising the form of action, as a 
substitute for the action of e jectment, and the practice 
which has grown up under it, a declaration for trespass, 


361 


393 


393 


393 


394 


394 


447 








— 


Se) 








INDEX, 
quare clausumn fregit, which contains no averment of 
title, or assertion that the action is instituted to recover 
possession of, and try titles to, the lands described--- 


may be allowed.---- Thrash vs. Johnson... ..sceceeeces 
2. An assignment by an 1 nt net under seal, of lands 
purchased of th ;, the evidence of which 


purchas 18 TO ( | > l Lhe paym nt by the as- 
signor to the reeciver of public moneys in the land 
oflice, is not suflicient to sustain an action of trespass by 


the assion ’ /) 
VY Hbovsgis e©60—C<CS~ CE OKO HE Oe 88 e866 eee eeeeeenreeeneeeeeee 


TRESPASS QUA 

1. Under the ute, * the form of action, asa 
substitute for tie action of ejectment, and the practice 
which has grown up t r it, a declaration for trespass 
quare elausiin ff, which contains no averment of 
title, or asser . tliat the action is instituted to recover 
possession of, and iry t s to, the lands described—may 


be allowed fi ish vs. J we 
+ @hha yy . Z std ttad vite «¢ oo? mewreo weer eee ere ee ee 6 


TRUST AND TRUSTEE. 

1. Chancery will assist and protect trustees in the perform- 
ance of trusis, whenever they seck the aid and direction 
of the court, as to the establishment, management or 
execution of them.— 7% r, aduvr vs. Blocker & wife 
eisae nae heKKeeun een oe aac awed ames 

2. Equity subjects tr » the same construction that a 

court of law ¢ . anda donce must have 

capacity to ; ' attempted to convey title 
directly to t! rty | ,or to ancther in trust for 
ee ota oe een hdc sabe wale cm<_veke 

The capac lave, r as relates to a bequest of 

freed mm, ! . ce rique trust: the refore, 

where one, i t 1 aud testament, bequeathed 
heid that they 
were not. ! ’ to freedom, but must 


be held ) to dl . aceorainge to law, as in 


oe) 


freedo n ater ‘ ; Ves. 1t Was 


CaSes Gi ilites ° COs 6060 a8 é rd HS 0S o OG OO eo eee sr eee 


VOID OBLIGATION. 

1. The ruiec in regard to | other deeds. void in part, 
by com _ is, that they are void as 
to such « : or grants, as are illegal, 
and wood are al and unexcep- 
tionable.---- 4 /?i ‘ eC. é eee Oe 


2. A public officer. therwise. has no right, un- 
- v 
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der color of his office, to extort from an individual, a 
bond, as a condition on which he will render to him 
rights and privileges, he may justly claim.----7b........ 


WATER COURSE. 

1. The right to the use of the waters of a stream, is com- 
mon to all the owners of adjacent lands, and is inciden- 
tal to the possession of the lands, and a severance of the 
right can only be had by consent of those interested,— 
and the United States have no other rights. as the owners 
of lands, than is common to Jand-holders in the State, 
and when they grant a part of their domain, only such 
rights as are incidental to the land, pass to the purchas- 
er.—Hendricks vs. DONNSON eee ence ence ee eeees 

2. By the common law, all proprictors of lands have the 
same rights to waters flowing thirouel thcir domains, and 
one can not be permiited sO to Use Them as to annoy those 
above or below him; and successive actions lie in favor 


of those injured by impedinents placed in the stream, 
ainst the wrongdoer, to cifect their removal.--7ih..... 
ag 


3. It is wholly unnecessary to insert any day ina writ of 


ad quod damnum, tor ho'ding the inquest when the ap- 
plication is made by one owning Jands on both sides ot a 
water course, and when the application docs net seek for 
the condemnation of lands belonging te others for an 
abutment, ditch or canal. "The on!y reason why a day, 
in such cases as seek a condemnation, is required to be in- 
serted, is, that the sh« riff is r required to give notice to the 
pr jetors of the lands SOUg t to be condemned ten days 
before the time at which the i: ng s to be he!d.—ib.. 
A, Where one begins the erection of a mil!, and completes 
it, after the application of another. to the county court for 
the writ of ad quod damnum, 21d for the purpose of de- 


feating the right acqu ired by the a cation. he is enti- 
tled to no commisseration if his inill be ovcrtlowed, and 
to no redress against the party who was proeceding 


lawfully to obtain a confirmation aud establishment of 


ee canbe eabae 


WILLS. 
1. Where the probate of the wi!l had taken place in eigh- 
teen hundred and twenty-one, and no application was 
made for setting apart a sum of money for the mainte- 
nance of an infant !egatee of a vested ‘egacy. until eigh- 
teen hundred and thirty-five: and the executor being ci- 
ted to shew cause why a sum shou!d not he so set apart, 
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failed to appear, it was inferred that the estate was settled. 

Greatest al va. Bethod.. ec cccccsscicssceccessss W 
2. Where a testator gave to his wife a life-estate in certain 

negroes, and then proceeded to declare, that at her death 

the negroes mentioned, should be equally divided, by va- 

luation, between his two daughters, and added,--- or 

should either of them (the daughters) die without issue, 

the other is to get the whole of the negroes and their in- 

crease,”---it was held that the time when the bequest over 

was to take effect, was, at the death of the wife, and that 

upon the death of the wife, the property vested absolute- 

ly in the two daughters :---WeGraw vs. Davenport and 

GDR dc cdcccccccdscescecccienecsassoceseeccenos Gee 
3. That the two daughters took vested remianders in the 

negroes, subject only to the contingency of their not liv- 

ing to enjoy; and being both alive at the death of their 

mother, the contingency never happened, and the proper- 

ty vested absolutely in them.---ib........eeceeceeeces BIO 
4. Touching the construction of wills, all the cases agree, 

that the words ‘die without issue,’ when used in a will, 

as a limitation over of personal property, unexplained or 

controlled by any other circumstance, or language in 

the will, indicating a different intention,—import an in- 

definite failure of issue, and create a perpetuity, which 

is not permitted, and the eflect of such limitation is, in 

law, to vest the entire property in the first taker.---ib.... 319 
5. Nevertheless, an irreconcilable diversity exists, in rela- 

tion to the language or circumstances found in other 

parts of a bequest or will, which shall be sufficient to in- 

dicate the intention to confine the limitation over, to a 

dying without issue, at the death of the first taker.----ib. 319 
6. If the distinction made in reference to lands and per- 

sonal property in Forth vs. Chapman,(1 Pr. Wis. 663,) 

were true, but which is doubtful,----the distinction fails, 

when applied to a mixed bequest of mail and female ne- 

groes, or of female negroes only.---ib.......eeeeeeeee SLY 

7. The rule in Shelly’s case, (1 Salk.) is merely a sacrifice 

“a the particular, to the gene sral intent of the testator.-ib. 320 
8. Where a legacy is given, generally, without appointing 

the time for its payment, it vests immediately upon the 

testator’s death, though it be not demandable until the 

expiration of the period defined by law, after the grant 

of letters testamentary, and if the legatee die be fore he 

is allowed to adopt coercive measures with a view to its 

recovery, his personal representative will be entitled to 

the legacy.— Marr, err vs. McCullough, admr....+++ 507 








598 INDEX. , 


9. Legacies, payable after the death of the testator, are ei- 
ther vested or contingent, and where the testator annexes 
time to the payment ronly, the legacy will be vested, but 
if to the gift itself, it will be contingent.—ib.......... 

10.Where it appears from the construction of the whole will 
that the testator intended the legacy should not vest un- 
til the time prescribed for the payment, and when the 
event upon which payment is directed is uncertain,— 
there, the legacy will not be vested upon the maxim, dies 
incertus in testamento conditionem facit.—ib......++. 

11. Where a legacy is contingent, no interest will pass to 
the executors or administrators of the legatee, if he die 
before the period arrive for the legacy to v Pail enn 

12. It has often been held, that the gift of a personal legacy, 
to be paid upon a future uncertain ev ent, with the direc- 
tion to pay to the legatee the entire interest accruing in 
the mean time, sufliciently indicates that it was not the 
testator’s intention to make the legacy conditional.---ib.. 

13. Yet it has been said, that a legacy payable at a future 
time, will not vest where less than the whole amount of 
interest is ordered to be paid annually, or where it is to 
be paid out of another fund, or where the legacy is giv- 
en out of real estate.----ib.. 66. cece eee cece cece e ees ° 

14. But, if from a view of the whole will, it appear that the 
testator intended to make the interest a subject of bequest 
until a future period, and the principal was then, for the 
first time to be taken out from the residuum of the es- 
tate, and paid to the legatee, the legacy does not vest,---- 
the gift of the interest ‘and principal is separate and dis- 
tinct, and the time of the payment of the principal is of 
the essence of the gift.---ib. 6... eee eee eee eee eee 

15. Secus, Where no intention can be gathered from the 
will, to countervail the legal inference that the gt of 
the interest vests the principal.—éb...........+ ° ‘ 

16. Where the corpus of a legacy was given to the execu- 
tors, as trustees, with a postponement of the payment to 
an indefinite period, depending upon an exercise of their 
discretion, with the direction that the interest should be 
paid in the mean time, the legacy, upon the authority of 
precedent, as well as upon principle, vested in the lega- 
tee, immediately on the death of the testator.---ib....... 

17. And an administrator does not occupy a more favorable 
position, in regard to the payment of a legacy, thus be- 
queathed, than his intestate, (the legatee,) did, and can- 
not therefore be allowed to urge an objection to the pay- 
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ment to the intestate while living, which would not have 
been available, if made by the intestate himself.---ib.... 508 
18. So, where a legatee, in his life-time, had received the 
full amount of such a legacy, the discretion of the exe- 
cutor exercised in the payment, can not be impeached by 


the personal representative of the legatee.---ib......... 508 








